APPROPRIATIONS: State funds granted in aid of citles, t
DEPT. OF RESOURCES and counties under Laws of Mo. 1945, p. 1315,
AND DEVELOPMENT: do not become fixed obligation of the state
until final release by the Governor.

October 31, 1949
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Mr, H, H, Mobley
Director, Division of
Nesources and Development
Jefferson City, Missourl

Dear Mr. Mobleys

e have your recent leiter in which you request an
oplnion from this offlice, ,Your letter 1ls as follows:

"Laws of Missouri, 19L.5, page 1315,
provides that the State of Nissourl

may grant a sum not to exceed ten
thousand dollars to a city, town or
county to aid in the purchase and
construction of air fields in such
county or near such city and town,

The statute provides that, upon the
certification of any city, town or
county that it 1is ready to proceed

with the purchase or construction of
said air field, the money may be al=-
lotted to said city, town or county,

and that when the Department of
Resources and Development has certified
to the Governor that in its Jjudgment

the air fleld in question 1s desirable
and that the funds proposed are adequate
to complete the project, that said money
so allotted shall be released,

"The question is: Is the oblipgation in-
curred within the meaning of Sectlon 28
of Article IV of the Constitution of
Missouri, 1945, when the funds are al-
lotted or when the funds are released?”
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The Conatitution of 1945 provides in Section 28 of
trticle IV:

"o money shall be withdrawn from the
state treasury except by warrant drawn
in accordance with an sppropriation made
by law, nor shall aay oblligation for the
payment of money be lancurred unless the
comptroller certifies it for psyment and
the state auditor certifies that the
expenditure is withlin the purpose of the
appropriation and that there 1s in the
appropriation an unencumbered balance
suffielent to pay it., At the time of
issuance each such certiflcation shall
be entered on the general accounting
books as an encumbrance on the appropri-
ation, No appropriation shall confer
authority to incur an obligatlion after
the termination of the fisecal period to
which it relates, and every appropriatiocn
shall expire six months after the end of
the period for which made,”

Section 23, Artlele IV, Constitution of !issourl, provides,
in part, as follows:

"The fiscal year of the state and all
its agencles shall be the twelve months
beginning on the first day of July in
each year, # # # Every appropriation law
shall distinetly speclfy the amount and
purpose of the appropriation without
reference to any other law to fix the
smount or purpose,”

Seetion 1, pace 1315, Laws of ‘issouri, 1945, provides,
in part, as foilows:

" #» # % Provided further that when any
eity, town or county in Missourl shall
certify to the Governor that it has ap-
proprilated a speciflc sum for the afore-
sald purpose and is ready to proceed with
the purchase or construction of such air
filelds a like sum not exceeding ten thoue
sand dollars ({10,000.00) shall be alloted
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to said city, town or county from the ap=-
propriation hereinafter made for such pure
pose, but said sum shall be released to such
city, town or county only aflter the Department
of Resources and Development has certifled

to the Governmor that in thelr jJjudgment the

air fleld in question is desirable and in the
interest of the development of aviation and
that the funds proposed are asdequate to com-
plete the projeect; « = ="

The question 1s: When does the offer to contribute ten
thousand dollars become a flxed obliration or debt of the itate
of Missouri, that is, does 1t become a debt when the first ap-
plication by the city, town or county is made to the Governor,
or 1s the debt incurred when the Department of Resources and
Development has made its certification to the Governor?

The Constitution provides, supra, that no oblisation shall
be incurred after the termination of the fiscal period and every
appropriation shall expire six months after the end of the perilod
for which made, Thus, when the al lotments for the alr fields
become "incurred obligations" 1s the vital proposition here,

In passing upon a similar constitutlional provision, the Supreme
Court of Arkansas sald in the case of Jobe v, Caldwell and
Drake, 136 S.Ww. 967:

"In fixing the amount of an appropriation,
the legislature anticipates snd mskes an
estimate of the amount of money to become
due and payable by the state during the
specified fiscal perilod, and sets that
much aslde for such use durlng that period,
Payments out of the appropriation of amounts
falling due after the expiration of that
fiscal period are not antlclpated and in-
cluded in the estimates, and cannot there-
fore be pald, even if the unexhausted ap-
proprlation be sufficient for that purpose.
If 1t be conceded that counsel are correct
in thelr contention that aa & propriation
contlnues to be available, alfter the ex-
piration of the flscal period, for the pay-
ment of obligations incurred during that
period, an obligatlon must mature and be-
come payable during that period, before
payment can be demanded out of the appro-
priation, It 1s not sufficient that an
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obligation may arise out of dealings with
the state, to mature durlng a later fiscal
period, The debt must, as already stated,
mature and become payable during the fis-
cal period, before it can be held to come
within the appropriations made for that
period. In other words, a mere promise on
the part of the state, within the lifetime
of an approprilation, does not fall within
the approprlation, unless such promise
matures within that period, It 1is not cor-
rect to say that an amount earned under
contract with the state comes within an
appropriation, when the contract provides
for payment aftor expiratlion of that fls-
cal perilod, # #* «"

Further on this point: "Ixpenses are not 'incurred!
during taxable year unless legal obligation to pay them has
arisen," Dauer Bros. v, Commissioner, L6 Fed, ?Zd) 875.
"ixpenses are not 'incurred! until legal obligation to pay
them arises and do not accrue within taxable year unless all
events determining liability occur within such year," Desco
Corp. v. United 3tates, 55 Fed, (2d) 411, }13.

Clearly, then, no debt has been incurred, nor any ob-
ligation to pay becomes fixed at that stage, or at that polnt,
where no more has been done than the certification by a eilty,
town or county to the Governor that said city, town or county
had appropriated a specific fund for alrport purposes, fol-
lowed by an allotment of a speciflic fund from the appropriation
provided by Laws of Nissouri, 19,5, page 1315, This is made
explicit in Section 1, page 1315, supra, which states that
"sald sum shall be released to such city, town or county only
after the Department ol Resources and Development has certifled
to the Governor that in their judgment the alr field in ques=
tion 1is desirable."

Therefore, the state's oblization to contribute does not
become a fixed debt to any clty, town or county until the final
certification to the Governor by the Resources Board, Thus,
if thils final certification for the release of the money is
made after the period provided in 3Jection 28 of Article IV,
supra, the obligation 1s Incurred too late to be paid for with
money approprilated during that fiseal perlod, For example, if
funds are appropriated for one fiscal term for the aid of cer-
taln counties, clties or towns, but the final certification to



Mr, H, H, Mobley -G

the Governor by the Resources Board comes after that fiscal
period has terminated, according to the duration of the fiseal
terms set out in Section 28, salid fund could not be turned
over to the countles, ete,, because of the language of Section
28, as follows:; "lo appropriation shall confer authority to
ineur an obligation after the termination of the fiscal perilod
to which it relates,"

FPunds are set aside by the Legislature for certaln cone
templated alr flelds, but 1f the finsl certification is not
made within the period provided by Seetion 28, sald funds can-
not be pald over as no debt or obligation to pay arose until
after the appropriation perlod for which the funds were voted
had expired, Thus, the funds so set aside are both unexpended
and unexpendable, 5Sald dormant funds should be paid back into
the general revenue fund and a new appropriation of like amount
should be made for the next fiscal term so that the cities,
counties and towns for which sald funds were originally set
aside may now have them, as contemplated by Section 1, I.aws of
Missouri, 19,5, supra,

CONCLUSION

It 1is the opinion of this offlice that a sum granted by
the 3tate of Missouri to a ecity, town or county for an air
" fleld under the provisions of Laws of Missouri, 1945, page
1315, does not become &n oblipation of the state within the
meaning of Seetion 28, Article IV of the Constitution of
Missouri, 19,5, until suech sum has been released by the Governor
in the manner prescribed by Laws of iissouri, 1945, page 1315,

Respectfully lubmittod,-

He JACKSON DANIEL
Asslstant Attorney General
HIDsml

APFROVED:

J. L. TAVCLOR
Atto;ney General



