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Dear U:r . f obl ey: 

·e have your r ecent l ot tor i n which you request an 
opinion from this office . ,Your lettlr ls as follous : 

"Laws of 'isso ~ri , 1945, papc 1315, 
prov~des that t ne .;.)tete of .. issouri 
maJ trant a s uo not to exceod ten 
thousand dol l rs ton city, torn or 
county to aid i~ the purc'1nse n 1d 
construction of air fiel ds l n such 
county or near such city and town. 
The statute provides that , unon the 
certification of any city, to\m or 
county t hat it is readJ to proceed 
\,i th t he purchase or construction of 
sa i d air fi el d , the monoy m1y be al­
l otted to said city , town or county , 
and t hat when t ho Depart~ent of 
Resources a!ld Develop:1cnt has certified 
to t he Governor that in its ju~~ont 
the air fie l d in question is desirabl e 
and that t he funds pr opoaed arC:: adequate 
t o co~plote t he project , that said mJney 
so a l lotted shall be r <le lsed. 

":rhe question is : Is t ho obl i ation in­
curred lthin t he meanin of ~ection 28 
of Articl e IV of the Constitution of 
uissouri , 1945, when t ho fUL~ds are al­
lotted or w:en tho funds are released?" 
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Tho Consti t ·.1tion of 194.5 provides in Section 28 of 
rticle IV: 

"No ·nonoy sho.ll be withdrawn from tho 
state treasury except by warrant drawn 
in accordru1cc wlth an appropriation made 
by lau , nor shall n~y oblls atlon for tho 
paynent of ~oney bo incurred ~less t he 
comptroller certifies it :for pPJment and 

• t he sta te auditor certifies t~at t h o 
expenditure is within t he purpose of the 
appropriation and that t here is in the 
appropriation an unencumbered balance 
sufficient to pay it . ~ t · the time of 
issuance each suCh certification shall 
be entered on the general accounting 
books as an encumbrance on the appropri­
ation. No appropriation shall confer 
authority to incur an obliLatlon after 
t he torclnation of t he fiscal period to 
which it rel atos , o...:1d every appropriation 
shall expire six months after the end of 
t ho period for which made . " 

Sectlon 23, Article IV , Constitution of · issouri , provides , 
in part, as follows : 

"The fiscal year of the state and all 
its ae encios sholl be the twelve months 
beginning on the first day of July in 
each year. · ·,. * :;very appropriation lav 
shall distinctly speoity the ~ount and 
purpose of the appropriation Tlithout 
roforenco to any other l aw to fix tho 
amount or purpos o . " 

Soetion 1, paLe 1315, Laws of iseouri , 1945, provides, 
in part , as follows: 

" .~. * .~· Providod further t hat when any 
city, town or county rn .1ssouri shall 
certify to the Governor that it has ap­
propriated a specific sum for the afore­
said purpose and is ready to proceed with 
t he purchaoo or construction of such air 
fiel ds n liko sum not oxceodin~ ton thou­
sand dollars ( 10,000 . 00) shall be alloted 

I 
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to said city, town or county fro~ tht ap­
propriation hereinafter mde for su ch pur­
pose , but said suo shal l be released to such 
city, town or county onlJ after the Departme1t 
of Resources ~nd Development hRs certified 
to tho Governor that in their judgment tho 
air fie ld in question ia desirabl e c. "~d in the 
intoroat of th~ develop~cnt of aviation and 
t~1at the funda proponed oro adequate to co·ot-
plote tho proJoct; " 

The queatlon is: )hen uocs t 1e offer to contribute ten 
t~ousand dollars boco~c a fl~ed obll ation or debt of tho j tate 
of ~issouri, t hut ls , doos it boeo~o a debt .ten the first ap­
pl ication by tho city, town or county is ~ade to the Governor, 
or is the debt incurred when tho .Jep~rtmont of Resources and 
Devel opment has mo.de its certification to the Gov~rnor? 

The Constitution provides, supra , that no obli ation shall 
be incurred after th~ tcr,lnatlon of tl1o fiscal period and every 
appropriation shall expire six months after the end o f the period 
for m1ch ..nade. Thus , when t he allotmo7ltS f or t he. alr fields 
become "incurred obli._ ationa" is the vital proposition hero . 
In ~asslnf upon a simila r c~nstitut1onal provision , the Supreme 
Court of #rkansas said in the caso ot Jobo v . Caldwell and 
Drake, 136 J •• 967 : 

"In fixin tho &I:lount of an appropriation , 
t be l o._ isl ature an ticipa tes sn d makes an 
cstimato of t he on ount of money to bocor.te 
duo and p&yabl~ uy tho sta te during ' t he 
spccifiod fiscal poriod, ~~d seta t1at 
much aside for s uch use durinr t hat period. 
Pa~.nonta out of tho appropriation of a~unts 
falling due after tho exp i ration of t bnt 
fiocnl period are not ant1clpnted and in­
cluded i n t ho osti...1atos, .... 'ld ca1mot thoro­
foro bo paid, oven if t ho Qiexhausted ap­
propriation be sufficient ro~ that purpose . 
If it be conceded t hat counsel are correct 
in their contontion that oo a) propriation 
coatinuos to bo availabl~ , after the ex­
piration of the fiscal period, for tho pay­
mont of obli( ationa incurred durln~ tha t 
period, an obli~atlon ~uat ~ture and be­
come p~yablo during t hat period, before 
pnymcnt can be do~nded out of the appro ­
priation. It is not sufficient t~at an 
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obli£ation ~y arise out or dealings vith 
t 1e stnte, to ~turo durln~ - later fiscal 
period. The debt must , as already stated, 
mature and become p~yabl~ durint the fis ­
cal period, before it can be hel d to come 
within the appropriations made for that 
period. In ot'1er ·ords 1 a mere pro:nise on 
t r1e purt of tho state 1 within the l ifetime 
of an appropriation, does not fall within 
tho appropriation, unless such promise 
matures within that peri.od. It is not cor­
rect to say that an a~ount earned under 
contract with the stato comes wlthin an 
appropriation, when tho contract provides 
for payment after expiration of that fis -
cal period. * 1- · " 

:rurt hor oa this point: "F.xponses are not 'incurred' 
durinc taxabl e year unless legal obl~ation to pay then has 
arisen. " 1. nuer J ros . v . Commisslo'ler , ~.6 Fed. (2d) 875. 
n -~ensos are not •1ncrurred ' until lb~al oblibation to pay 
them arisos anJ do aot accrue wi tl£in taxabl e year unless all 
events doter.:1inin.g liabilitJ occur lthln such year. " uesco 
Corp . v . United States , 55 Fed. (2d) 411, 413. 

Cl early, then, no debt has boon incurred, nor any ob­
l i cation to paJ beco~es fixed at th~t sta~e , or at that point , 
wher e no more has been done t han tho cert~fication by a city, 
town or county to tho Governor that said city , tonn or county 
had appropriated a specific fund for airport purposes, fol­
l owed by an allotm~nt of a specific funJ froc the appropriation 
provided by Laws of issouri, 19h5, page 1315. This is ;:mde 
explicit in Section 1, page 1315, s upr a , w~lch states that 
"said sum shall be r el ou.sod to such city, town or county only 
after the Department or Hesourcee ond Dovolopl!lont ho.a certifled 
to the Governor that i n their judgment U1e air fie l d in ques­
tion is desirable . " 

Therofore, t ho state ' s obli~ ation to contribute does not 
beco~e a fixed debt to ~~y city, tow.n or county until the final 
certification to the Governor by the ~esources Doo.rd. Thus , 
if this final certification for the r louse of t ... e ~oney is 
cade after tho p6rlod provided in Socti on 28 of Article IV , 
supra , tho obli~ation ia incurred too late to bo paid for with 
money appropriated during that fiscal period. ? or example, if 
runds aro appropriated for one fiscal to~ for t h e aid of cer­
tain counties , cities or towns, but the fL~ l certification to 
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the Governor by tho Resources Board co~cs after t hat fiscal 
period has termi~ated, according to tho duratlon of the fiscal 
terms set out 1n ~ection 28, said fund coulu not be turned 
ovor to t h e counties , etc. , because of t he la~~~ go of Section 
28 , as follows: " llo appropriation shall confer authorlty to 
incur an oblit ation after tho ter mination of thr fiscal period 
to wh ich it rol tes . " 

Funds are set aside by the Leuis laturo for oortain con­
templated air fields , nut if t he fins l certification is not 
made within the period provided by J ootion 28, said funds can­
not be paid over a s no debt or obli atlon to pay arose until 
after the appropria tion period ror hich the funds wore voted 
had expired. Thus , the tunda so eot aside are both unexpended 
and unexpendablo . Sal~ dormant funds shoul d be paid back into 
tne general revenue fund and a new ap~ropriation of like amount 
eh uld bo made tor the next fiscal te~ ao that the cities, 
countie s and towno for which s aid funds were originall y set 
aside C18.Y now have t ho:n, as contempl ated by Section 1, r.aws or 
lUsaouri , 1JJ .. 5, supra. 

COltCLUSIOl'i 

It is tho opinion or this offico that a sum gr anted by 
t~e State of 1ssour1 to a city, t own or county f or an air 
f iold under the provisions of La s of Missouri , 191~.5 , pngo 
1315, dooa not becoz:tO an obligation of tho stn.te within the 
moani n.__ of Section 28 , J·rtlclo IV 01 tho Constitutlo":l of 

isoour1 , 19h5, unt.il such sum ho.a been released by tho Governor 
in the manner prescribed by Lawe of • ieeouri , 19~5, page 1315. 

HJDunl 

APPROVED a 

J . .. . TAfton 
Attorney General 

Respectfully s ubmitted, 

H. J ACI{SON DAUIEL 
Assistant Attorney Oeneral 


