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') Sectlon 4191, R.S. Mo. 1939, discloses exclusive

; procedural steps to be taken where a defendant
has been charged, tried, convicted and sentenced’
and his insanity is suggested. Probate cout is
rwithout authority to entertain insanity ke aring
in such cases. Prohibition will lie~to restrain
the probate court from exercising such Jurisdiction.

March 16, 1949
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Caruthersville, Missourl
Dear Sir:

The department acknowledges receipt of your recaont
reouest for an opinion, which recuest reads as follows:

-

*"In February of this yeer I tried a

eriminal case herein the defendant was
d with felonloue assault, Defend-

ant sdnitted the assault but plead per-
manent insanity, Defendant was fourd
g::ltg‘and gentenced to five years in

penitentiary, thus in effect finding
him sene, Do:on&ant has appealed.

"Since then, espplicetion filed and
hearing had in the Probate Court as te
defendant's sanity; the Probate Jud
having announced he will find defe ]
insane, the State, by writ of prohibition
is trying to prevent the Probate Judge
from passing on same,

"Defendant's counsel contends that
under Section 9328 (re-enacted Laws 1948,
P.1l) the Probate Court hag Jurisdiction
while the Btate contends that since this
is a2 proceeding to have a party declared
insane after conviction, that Section 4191
controles end 1t is & maitir for the Gover-
nor to pasc onj that the defendant @hould
apply to the Governor for a hearing and
not to the Probate Court,

"And, 1f the Probate Court has Jjurie-
dietion, could that court commit him to
State Hosgpital No. 1, for the oriminal
insane rather than to State Jospital 4,
Farming.ton,
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"I am wondering whether this cuestion
hag ever been presented to you, and 1if
not, will you kindly give me your opinion
ag to whether Section 9328 or Section 4191
controls?"

The inquiry may be disposed of by ascertaining whether or
not the Probate Court, under the clrcumetances outlined above, -
has Jurisdiction to entertaln the insanity proceeding, If no
Juriediction exists, prohibition will necessarily lie to prevent
theProbate Court from entering its decree.

Before ;gilying Bection 4191, R,S5, Mo, 1939, of the
Missouri erimi code, to the case at hand, reference is made

to an opinion of the reme Court of Arkansgas in the case of
Ferguson v, lMartineau, 171 S.W, 472, 115 Ark, 317. There the
Court was called upon to determine the right of the Probate Judge
of Pulaski County, Arkansas to entertailn an insanity hearing on

a defendant who had been convicted and sentenced to be executed
for a oriminal offense., The Probate Court in that instance pro«
ceeded under a statute which provides as follows: i

"If any person shall give information
in writing to such court that any person
in his county 1s an idlot, lunatic or of
ungound mind, and pray that an inquiry
thereof be had, the court, if satlisfled
that there is good cause for the exerclse
of ite jurisdiction, should cause the per-
son so d to be t before such
court, and inguire into facts by a
Jury, if the facta b2 doubtful,"

\

The Supreme Court of Arkansase ruled in the above cited
cage that the probate court had no power to enter upon an in-
quiry as to the sanity of a person held under sentence of death,
nor could a court of chancery issue an injunction restraining
the execution of such sentence until after the probate hearing.
Izig}sensning the purpose of the statute quoted above the Court
said: _

"This section was enacted solely for
the purpose of protecting the civil and
property rights of insane persons, as 1s
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¢learly shown by the section itself and
the other sections of the same chapter.
It has no reference whatever to determin-
ing. the lgeue of the eanity of one who

. hag been convicted and sentenced to be
executed for a criminal offense, and who
iz already in custody of the law for that

purpose, "

SBection 4191, R.8, Mo, 1939, has speelal application to
the cace at hand, This section is contained in Article 18, of
Chapter 30, R.8. Mo, 1939, which article desle with "pardon,
suq:onuon of sentence, remittance of fine and parQle of prhonors.'
Section 4191, supra, has appeared in former revisions of our stet-
utes since Lawe of 19881, with minor ¢ g having taken place in
ite vording, which changes do not cause present statute to
differ from the 1889 revislon which disclosed that power of inquiry,
authorized therein, wee vested in the Governor of the State. Sec-
tion 4191, R,S, Mo. 1939, reads ae follows:

"If any person, after having been con-
victed of any crime or misdemeanor, become
insane before the execution or expiration
of the sentence of the court, it shall be
the duty of the governor of the state to in
ingquire into the facts, and he may pardon
guch lunatic, commute or suspend, for the
tine bc!.ng, the execution of such sentence,
end may, by hie warrant to the sheriff of
the proper county, or the warden of the
penitentiary, order such lunatic to be con-
veyed to the hoepltal for the care and
treatment of the insane, and there kept
until restored to reason, If the sentence
of such lunatic is suspended by the gover-
nor, it shall be executed upon him after
such period of suspenegion has expired; and
the expense of conveying such lunatic to
the hospital for the care and treatment of
the ineane shall be audited and paid out
of the fund appropriated for the payment
of ecriminal costs, but the expenses at the
hospital for the care and treatment of the
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insane for his board and clo shall

be pald as now or hereafter provided

law in cases of the insane poor:

41¢ such person shall be adjudged to
neane and shall have property, the coste

1 be paid out of h15£rop , by his

ardian, (R,8, 1929, 1 Amended, Lave
39, p.352,)" :

J

Concerning the purpose of Section 4191, R,8, Mo, 1939,
supra, the Supreme Court of Missouri, in the case of Schields
;.do son County, 47 S.W. 107, 144 Mo, 76 1l.c, 80, spoke as .

ollows: |

"By thies statute express power and
authority are conf upon the Exeoutive
of the State to incuire into the facts,
in such manner as he may think best, vith
respect to the insanity of conviets who
become insane sfter their convietion, and
before the expiration of their sentences,
and by his warrant, directed to the warden
of the penitentiary, to order such lunatic
conveyed to the ingane asylum, and there
kept until restored to reason, There is
nonm:al from the conclusion which may be
re by the exeocutive in such cases, and
his werrant to the warden 1s conclusive
with respect to such action, This power
wag conferred upon the Executive for the
manifeast purpose of avoiding the necessary
inconvenience and expense of an attempt %o
remove convicts who become ingane after
thelr incerceration in the penitentiary to
the county or place where convicted for
the purpose of having them declared insane
by a jury of the county where committed,"

Agsuming for the purgou of ment, that Seotion 4101
and Sertion 9358, R,8, Mo, 1939, relate to the same subject,
insanity inquiries, such laws must be read together and the pro-
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visione of the one having a spe¢lal application to a particular

:gb%;:t will t:;taeenoﬂ tolbolz q:mf rtlon ‘gr. or an lc:o g%on
other n g Terms llgl. nv. mv

8.W, (2nd) 003, 540 ¥o;.049), ¢

The case of State v. Brockington, 162 S, ¥W. (2nd) 860, 349,
Mo 662, dlscloses the attitude of thel Supreme Couxrt relative to
the special 1ication to be meds of Sections 4190-4195, R.3,
Mo, 1939, which statutes disclose a mode of procedure to be fol-
lowed in the class of cases with which we are dealing, In the
Brockington case & Judgment of the trisl court imposed the death
gentence on defendant, Pending the defendant'e appeal the
Governor advised the Sheriff of Jackson County of the receipt
of information casting doubt on the then sanity of defendant.
The sheriff then instituted proceedings to inquire into defend-
ant's sanity under the provisions of Section 4192 R.3, Mo, 1939,
which proceedinges resulted in finding the defendant insane.
Acting wupon gald finding, the CGovernor of Micsourl, suspended
the execution of the death sentence ageinst defendsnt for the
reason that he had been declared insane and committed him to the
State Hospital for the Insane, No, 2, at St. Joseph, Missouri,
Later the State Hospltal reldssed dsfendant without giving due
notice to the Governor., The Court held that defendant had never
been discharged from the State Hospital No., 2, within the mean-
ing of our statutory provisions relating to confinement and
treatment of convicts 'beeominﬁnuu mﬂtng the execution of a
Judgnent assessing thelr ounishment, Court further declared:

"e#® It would do violence to the epirit
and letter of sald statutory proviesions
(Sec, 4190-4195) to hold that the officers
of such inetitutions, vested with suthority
to discharge persons committed thereto be-
cauge of Lalaniﬁ‘ may blandly discharge
therefrom convie ¢ vhose sentences, stand
unexecuted by resson of their inesanity withe-
out affording due opportunity to other law
enforcement officers of the State %o
Ainto execution the judgmente of our courts
having criminal Juricsdiction, thus tendl
to hinder the administration of the criminal
laws in such instances. The statutes cone-
template ag did the warrant of the Governor
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committing Brockington to State Hospltal
No, 2, that those reesponsible for
recelpt and restraint of Brockington at
sald Institution would give due notice
of his restoration to reason to the
Governor and otherwise comply with the
laws and orders of the duly constituted
State officlals and tribunals to the

end that the Jjudgment and sentence of the
court, temporarily suspended
Brookington'l insanity, he carried into
exeoution in accord ui&h

due process of
law,*

The Broockington case differs from the inetant case in that
in the former a death sentence was adjudged, whereas in our csse
a five years sentence was adjudged. In the Brockington case the
sherdiff instituted the proceedings under authority expressly given
in Sections 4192-4194, inclusive, R.8, Mo, 1939, The result of
that inguiry waes then used as the basis for the Governor's action
under Section 4191, R,S8, Mo. 1939. This last mentioned section
direets that the Governor "inguire into the facts" but does not
direct that an insanity proceeding be instituted as in cases where
the death sentence has been imposed, .

At 14 American Jurlieprudence, l.¢, 804, the following 1s
found relative to the effect of insanity after conviction: -

"A person who was gbne at the time he
committed an offense and at the time of
trial and sentence, but claims to have
become insane during his confinement
awalting execution of hie sentence, does
not have an sbsolute right to a trial %o
determine his present mental condltion

és7*#'!22%*%%**5§2§%§§:¥g. fend-

ant' 8 present condition rests in the sound
discretion of the court., It is generally
recognized that to permit convicted persons
to arrest the execution of the sentence
impoged upon them by demanding as a legal
right an inquisition into their mental
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condition would be tantamount to grant-
ing them the privil of thwarting the
adminietration of minal Justice ror .
an indefinite term, Hence, persons in
confinement awalting the execution of
tho death penalty have no legal right

such zigit 1o oontermed by

* mental oondition. The initiating
of such a proceeding is within the dis-
cretion of the court or the exeocutive
having Jjuriedietion in such matters,"
(Uhdoraooring ours).

Discussions and citations made herein, supra, clearly
indicate that the only recourse defedant has at g time is to
follow the procedure disclosed in Section 4191, R.8., Mo. 1939
Af he feels that his present condition makes him a f1t subjeo§
for confinement in an institution for the insane, The eircult
court on 1ts own motion, Af it so desires, hag 2 te authority
to conduct 1ts own inguisition in this matter, and By so déoing,
have facts avellable to present to the Governor for his action
under Section 4191, R.8, no. 1939. The exercise of such Juris-
diction by the Circuit court would merely be in aild of its gen-
eral Jurisdiction over this criminal case at & time when the
defendant 1s still in the custody of the court, .

Prohibition is atE.Opor remedy for the State to 1nvoko ln
this instance against unwvarranted usurpation and exercise of
Juriediction by the probate court. The probate court does not
have lognl custody of the defendant and 1t is difficult to see
where 1t cen accomplish its declared purpose in this instance.
Ve have been unable to discover where the State has ever before
gought to prohibit this untimely exercise of Jurisdiction by a
probate court, However, it muet be conceded that prohibition
may be invoked to rcstraln the enforcement of orders beyond or
in excess of the legitimate authority of the Judge ihou the
court over which he presides hae general Jurisdiction of the
clese of cases to which the one in question belongs-- cases in-
volving insanity incuiries, (State ex rel. Schoenfelder v.
Owen, 152 8.¥, (2nd) 60,347 Mo. 1131).

From what has been sald regarding the lack of Jjuriediction
of the Probate Court to enter a judgment in the insanity inquiry



Honorable louis H, Schult « 8 « S=16=49

which has been instituted in such court, it is useless to dis-
ou:’ th: question of vhere the probate court would commit the
subject, .

CONCLUSTON

Where 2 defendant has been charged, tried, convicted and
gentenced to a term in the penitentiary and the execution of
such sentence is stayed pending appeal, the probate court is
without Jjurisdiction to entertain an insanity inquiry and ad-

such defendant an tnsm-g:gr per-on and order hig come-
mittment to & State hospital. cedursl esteps outlined in
Section 4191, R,S8, Mo. 1939, are eontronl.:ﬁ in such case, and
prohibition 18 a proper remedy to be invoked by the State to
restraln the Probate Court from exercising such juriesdioction.

Respectfully submitted,

JULIAN L, O'MALLEY
Agsistant Attorney General
APPROVED:

Attorney General
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