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% i.HISSOURI SECURITIES LAW EXEMPTIONS

- CORPORATIONS

EXEMPTIONS UNDER MISSOURI SECURITIES LAW
PUBLIC UTILITY HOLDING COMPANIES

June 27 2 19“»9

Mr, W, Randall Smart
Commnissioner of Securities
Office of the Secretary of Stata
Capitol Bullding

Jefferson City, Missouri

Dear Sir: : ' "

Reference 1is herewith made to your letter of April 26th,
1949, which reads as follows: '

"Sectlion 8260 (d) R. S. Mo, 1939 exempts cere
tain securlities from the provisions of the
Mlssourl Securlties Law, In describing exempt
securlitlies, it reads in part as follows:

tAny securlty lssued or guaranteed, by
a corporation owning or operating a
rallrocad or any other publlic service

: utility: Provided, that suech corpora-
tion is sub Ject to regulation or super-
vislon either as to its rates and charges
or as to the issue of its own securitles
by a publlec commission, board or offices
of the government of the United States...'!

"The question has arisen as to whether or not
public utility corporation's securitles are
exempt from registration in Missourl for the
reason that the company comes under the 'Public
Utility Holding Company Act of 1935.' A ecopy
of this act is attached.

"We rclgootrully request your opinion in this
matter.

In answer to our inquiry as to the nature of the lpneirlc
publiec utlility company which you had in mind when {ou nndo
request, we were in recelpt of your letter of May 1lth, 194
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reading as follows:
' "RE: TEXAS ELECTRIC SERVICE COMPANY
"Dear Mr. Crowe:

"In reply to your letter of May 10th, advise
the corporation in question is a subsidiary
company doing an intrastate business. You
have a copy of the prospectus,” :

The Public Utility Holding Company Act of 1935 (15 U.S.C.A.,
Section 79 and sequence) provides for the registration and regu-
lation of gas and electric public utility holding companies and
their subsidiaries, In Section 1 of that Act Congress sets out
the reasons which it believes necessitates the control of such
companies and indicates its intent to remedy the evils growing
out therefrom by the regulation provided for in the Act. Section
1 of the Act reads as follows:

"Section 1, (a) Public-utility holding companies

and their subsidiary companies are affected with a
national public interest in that, among other things,
(1) their securities are widely marketed and distri-
buted by means of the mails and instrumentalities’

of interstate commerce and are sold to a large num-
ber of investors in different States; (2) their ser-
vice, sales, construction, and other contracts and
arrangements are often made and performed by means
of the mails and instrumentalities of interstate com-
merce; (3) their subsidiary public-utility companies
often sell and transport gas and electric energy by
the use of means and Instrumentalities of interstate
commerce; () their practices in respect of and con-
trol over subsidiary companies often materially af-
fect the interstate commerce in which those compan-
ies engage; (5) their activities extending over many
States are not susceptible of effective control by
any State and make difficult, if not impossible, ef-
fective State regulation of public-utility companies.

"(b) Upon the basis of facts disclosed by the
reports of the Federal Trade Commission made pursuant
to S. Res. 83 (Seventieth Congress, first session), ;
the reports of the Committee on Interstate and Foreign
Commerce, House of Representatives, made pursuant to
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H. Res. 59 (Seventy-second Congress, first ses-
sion) and H., J. Res, 572 (Seventy-second Con=-
gress, second session) and otherwise disclosed
and ascertained, it 1s hereby declared that the
national public interest, the interest of inves-
tors in the securities of holding companies and
their subsidiary companies and affiliates, and
the interest of consumers of electric energy,
and natural and manufactured gas, are or may be
adversely affected--

"(1) when such investors cannot obtain the
information necessary to appraise the financial
position or earning power of the issuers, be-
cause of the absence of uniform standard accounts;
when such securitles are 1ssued without the ap-
proval or consent of the States having jurisdic-
tion over subsidliary public-utility companies;
when such securities are issued upon the basis
of fictitious or unsound asset values having no
fair relation to the sums invested in or the earn-
ing capacity of the properties and upon the basis
of paper profits from intercompany transactions,
or in anticipation of excessive revenues from sub-
sldiary public-utility companies; when such secur-
ities are issued by a subsidiary public-utility
company under circumstances which subject such
company to the burden of supporting an overcapi-
talized structure and tend to prevent voluntary
rate reductions;

"(2) when subsidiary public-utility companies
are subjected to excessive charges for services,
construction work, equipment, and materials, or enter
into transactions in which evils result from an ab-
sence of arm's-length bargaining or from restraint
of free and independent competition; when service,
management, construction, and other contracts involve
the allocation of charges among subsidiary publie
utility companies in different States so as to present
problems of regulation which cannot be dealt with ef-
fectively by the States;

"(3) when control of subsidiary public-utility
companies affects the accounting practices and rate,
dividend, and other policles of such companies so as
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to complicate and obstruct State regulation of
such companies, or when control of such companies
is exerted through dilsproportionately small in-
vestment

"(l) when the growth and extension of hold-
ing companies bears no relation to economy of
management and operation or the integration and
coordination of related operating properties; or

"(5) when in any other respect there 1is lack
of economy of management and operation of publiec-
utility companies or lack of efficlency and ade-
quacy of service rendered by such companies, or
lack of effective public regulation, or lack of
economies in the raising of capital,

"(e) VWhen abuses of the character above
enumerated become persistent and wide-spread
the holding company becomes an agenecy which,
unless regulated, 1s injurious to investors,
consumers, and the general public; and 1t 1is
hereby declared to be the policy of this title,
in accordance with which poliecy all the provie- -
sions of this title shall be interpreted, to
meet the problems and eliminate the evils as
enumerated in this section, connected with pube
lic-utility holding companies which are engaged
in interstate commerce or in activities which
directly affect or burden interstate commerce;
and for the purpose of effectuating such policy
to compel the simplification of public-utility
holding-company systems and the elimination
therefrom of properties detrimental to the pro-
per functioning of such systems, and to provide
as soon as practicable for the elimination of
public-utility holding companies oxoopt as other=
wise expressly provided in this title."

Section 2, (7), (A), defines & holding company in thé follow=-
ing manner:

"(7) 'Holding company' means=-

- "(A) eny oompnny'whidh directly or indirectly
owns, controls, or holds with power to vote, 10 per
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centum or more of the outstanding voting secur-
ities of a public-utility company or of a com=
pany which is a hold company by virtue of
this clause or clause (B), unless the Commission,
as hereinafter provided, by order declares such
company not to be a holding company; and # % &

section 2, (8), (A), defines a subsidlary company as follows:

"(8) 'Subsidiary company' of a specified helding come
pany meange=

"(A) any company 10 per centum or more of the
outstanding voting securities of which are directly
or indirectly owned, controlled, or held with power
to vote, by such holding company (or by a company
that is a subsidlary company of such holding company
by virtue of this clause or clause (B)), unless the
Commission, as hereinafter provided, by order de-
clares such company not to be a subsidiary company
of such holding company; and = # #,"

Section 3 of the Act provides that in certain instances the
Securities and Exchange Commission of the United States may exempt
holding companies and subsidiaries from the provisions of the Act.

Section 4 of the Aet provides that holding companies which
are not reglstered with the Securities and Exchange Commission are
prohibited from doing certain things. In effect the sum of these
prohibited activities 1s the complete ‘strangulation of holding com-
pany operations.

Section 5 provides for the registration of holding companies.

Section 6 provides one of the regulatory provisions contained
by the Acts Thils particular regulation is pecullarly important
with regard to this opinion because 1t deals with the issuance of
securities, Section 6, (a), provides as follows:

""gee, 6. (a) Except in accordance with a declaration
effective under section 7 and with the order under
such sectlon permitting such declaration to become
effective, it shall be unlawful for any registered
holding company or subsidiary company thereof, by use
of the malls or any means or instrumentality of in-
terstate commerce, or otherwise, directly or indirectly
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(1) to issue or sell any sécurlity of such company;
or (2) to exercise any privilege or right to alter
the priorities, preferences, voting power, or other
rights of the holders of an outstanding security of
such company,”

Section 7, (a), makes provision for the actions prohibited to
a reglstered holding company under the provisions of Section 6, by
setting out the method by which the reglstered companies and their
subsidiaries may gain the approval of the Securitlies and Exchange
Commission, thus, complying with the provislons of the Act, after
which they may conduct the activities prohibited in Section 6.
This sectlon provides that a declaration shall be flled by a com-
pany desiring to issue securities, Subsectlon(¢)of Section 7 pro-
vides as follows:

"(e¢) The Commission shall not permit a declaration
rogarding the issue or sale of a security to become
effective unless 1t finds that--

"(1) such security is (A) a common stoeck have
ing a par value and being without preference as to
dividends or distribution over, and having at least
equal voting rights with, any outstanding security
of the declarant; (B) a bond (1) secured by a first
lien on physical property of the declarant, or (1ii)
secured by an obligation of & subsidiary company of
the declarant secured by a first lien on physical
property of such subsidlary company, or (1il) secur-
ed by any other asséts of the type and character
which the Commission by rules and regulations or
order mmy prescribe as appropriate in the public in-
terest or for the protection of investors; (C) a
guaranty of, or assumption of liability on, & secur-
ity of another companys or (D) & receiver's or trus-
tee's certificate duly authorized by the appropriate
court or courts; or '

"(2) such security is to be issued /or sold
solely (A) for the purpose of refunding, extending,
exchanging, or discharging an outstanding security
of the declarant and/or & predecessor company there-
of or for the purpose of effecting & merger, con=
solidation, or other reorganization; (E) for the
purpose of financing the business of the declarant
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as a public-utility company; (C) for the purpose
of financing the business of the declarant, when
the declarant 1s neither a holding company nor a
public-utility company; and/or (D) for necessary
and urgent corporate purposes of the declarant
where the requirements of the provisions of para-
graph (1) would impose an unreasonable financial
burden upon the declarant and are not necessary
or appropriate in the public interest or for the
protection of investors or consumers; or

"(3) such security is one of the issuance of
which was authorized by the company prior to Jan-
uwary 1, 1935, and which the Commission by rules
and regulations or order authorizes as necessary '
or appropriate in the public interest or for the
protection of investors or consumers,"

Subsection (g) of Section 7 provides as follows:

"(g) If a State commission or State securities
commission, having jurisdiction over any of the
acts enumerated in subsection (a) of section 6,
shall inform the Commission, upon request by the
Commission for an opinion or otherwise, that State
laws applicable to the act in guestion have not
been complied with, the Commission shall not per-
mit a declaration regarding the act in question
to become effective until and unless the Commis-
sion 1s satisfied that such compliance has been
effected.” ‘

Subsection (d) of Section 7 provides as follows:

"(d) If the requirements of subsections (¢) and
(g) are satisfied, the Commission shall permit a
declaration regarding the 1lssue or sale of a se-
curity to become effective unless the Commission
finds that--

"(1) the security 1s not reasonably adapted
to the security structure of the declarant and
other companies in the same holding-company system}

"(2) the security is not reascnably adapted to
‘the earning power of the declarant;
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"(3) financing by the 1ssue and sale of the
particular security is not necessary or appro=-
priate to the economical and efficlent operation
of a businests in which the applicant lawfully is
engaged or has an interest;

"(l) the fees, commissions, or other remun-
eration, to whomsocever pald, directly or indirectly,
in connection with the issue, sale, or distribution
of the securlity are not reasonable;

"(5) in the case of a security that is a guare
anty of, or assumption of liability on, a security
of another company, the ecircumstances are such as
to constlitute the making of such guaranty or the
agsumption of such liabllity an improper risk for
the declarant; or

"(6) the terms and conditions of the lssue or
sale of the security are detrimental to the publiec
interest or the interest of investors or consumers.,"”

. From the above provisions of the Public Utility Holding Come
pany Aet of 1935, it will be observed that all holding companies,
unless exempt by the Securities and Exchange Commission, are sub-
Jeet to regulation regarding the issuance of thelr securities and
they must subject themselves to this regulation in order to carry
on business, It will be noted from Section 6 (a) of the Act that
the subsidiary companies of such holding companies are also subject
to the regulation as to the issuance of their securitles.

The constitutionality of the Public Utility Holding Company Act
of 1935, in its entirety, has been challenged in several instances.
The courts have refused to pass on its entirety but have restricted
their holdings in this regard to the specific sections involved in
the particular case, It so happens that Sections 6 and 7, relative
to the issuance of securities, have not been specifically involved
to date. There is, therefore, no specific holding that these sec-
tions are constitutional. However, the cases have made no distinc-
tion between any of the sections of the Act with regard to constitu-
tionality, and have upheld the congressional power to remedy the
evils which brought about the passage of the Publie Utility Holding
Company Act of 1935,

In Electriec Bond and Share Compan et al,, v. Securities aﬁh
Exchange Commission, et al,, 303 U.S. Ki9 (1938), the Supreme Court
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of the United States held constitutional Sections /) and 5 of the
Act, which sections provide for the reglstration of holding com-
panies and the denlal of business operations to unregistered com-
panies, In order to show the contentions which were made by

- counsel and urged upon the scourt with regard to the constitution-
ality questioned, we quote the following from the argument for the
petitioners, 1. ¢, 423:

"These sections do not regulate interstate com=-
merce or the use of the mails., The companies
which comprise the electriec and gas utility ine-
dustry are not, as such- instrumentalities or
agents of interstate commerce, nor is their
business, &s such, interstate commerce. Some
of the companies do engage in particular busi-
ness or transactions whiech constitute interstate
commerce and which may be regulated, but other
companies do no such business. This Act predi-
cates the regulation of all alike merely on the
holding company relationship and not upon en-
gagement in any business or activities which
constitute or affect interstate commerce.

"Nor are the control sections predicated upon or
confined to the regulation of activities con-
stituting or directly affecting interstate com-
merce or the use of the malls, They relate to
the issue and sale of securities (Sections 6-7);
to the acquisition of assets or securities (Sec-
tions 8«10); to sundry corporate and financial
transactions (Section 12); to the reorganization
or dissolution of holding company systems (Sec-
tion 11); and to the performance of service,
sales and construction contracts (Section 13).
In none of these sections is interstate commerce
or the use of the malils a condition of the regu-
lation of a particular transaction, nor need the
company whose transactions are so regulated be
engaged in interstate commerce or activities di-
rectly affecting such commerce."

The court in decliding the case stated the following:

" % # # The 'electrie operations' of subsidlaries
in the Bond and Share system are conducted in
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thirty-two States. Some operate only within a
single State, some in two or more States, transe
mitting ener;y across state lines for their

own account, and some sell energy at wholesale
in interstate commerce,"

S B BB ERREREDRERD

"We need not go further in the description of
the operations of these Companies, as peti-
tioners concede that the carrying out of these
service contracts, as found by the trial court,
involves continuous and extenslive use of the
mails and instrumentalities of interstate come
merce, although petitioners are careful to
qualify the concession by saying that they
agree with the trial court that 'this is not
to say that the entire business of Ebasco or
American Gas constitutes interstate commerce
and 1s therefore subject to unlimited federal
regulations,'"

The petiticners in that case argued that Sections 4 and 5, re-
lating to reglstration and to submission of documents containing
information to the commidsion were not separable from the other
sections of the Act which contained the regulatory provisions of
the Act, The Supreme Court refused this contention and ruled that
the intent of Congress was that each of the regulatory provisions,
as well as Sections 4 and 5, were intended to stand elone, since
each of them applied to matters which it was necessary to regulate
or to be informed of in order that the evil which Congress was
striking at could be remedlied. They specifically refused to rule
that Sections l} and 5 could not be separated, and thus upheld those
sections as to constitutionality, but refused to rule on the con=-
stitutionality of the other sectlions., This case also sets out the
court's reasoning with regard to the congressional purpose for the
Aet: They ruled that Sectlons L, (a), and 5 of the Act were neces~
sary to accomplish the purpose which Congress had intended, and
that as such they were constitutional, in the following language:

"Congress hag set forth in the Act what it consi-
ders to be the factual situation snd the need of
federal supervision. The following statement 1s
found in paragraph (a) of Section 1:
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"tPublic-utility holding companies and thelr
subsidiary companles are affected with a na-
tional public interest in that, among other
things, (1) chelr securities are widely mar-
keted and distributed by means of the mails
and instrumentalities of ' interstate commerce
and are sold to a large number of investors
in different States; ?2) their service, sales,
construction, and other contracts and arrange-
ments are often made and performed by means
of the malls and instrumentalities of inter-
state commerce; (3) thelr subsidlary publice
utility companies often sell and transport

gas and electric energy by the use of means
and instrumentalities of interstate commerce;
(4) their practices in respect of and control
over subsidlary companles often materially
affect the interstate commerce in which those
companies engdge; (5) thelr activities ex-
tending over many States are not susceptible
of effective control by any State and make
difficult, if not impossible, effective State
regulation of public-utility companles.'! .
"Congress has further declared in paragneph °
(b) of that section, upon the basls of facts
disclosed by the reports of the Federal Trade
Comuission and of the Committee on Interstate
and Forelgn Commerce of the House of Repre-
sentatives, and otherwise ascertained, the
circumstances in whiech the natlional interest
and the interest of investors and consumers
may be adversely affected by the operation of
public utility holding companies. And after
this catalogue of the abuses which may exist
in the circumstances described, Congress de~
clares it to be its. polliecy 'to meet the pro-
blems and ellminate the evils as enumerated

in this section, connected with public-utility
holding companies which are engaged in intere
state commerce or in activities which directly
affect or burden interstate commerce.' Withe .
out attempting to state the limits of permis~-
glble regulation in the executlon of this de-
clared policy, we have no reason to doubt that
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from these defendants, with their highly im-
portant relation to interstate commerce and the
national economy, Congress was entitled to de-
mand the fullest information as to organization,
financial structure and all the activities which
could have any bearing upon the exercise of con-
gressional authority. The regulation found in
Section 5 (b) goes no further than to reguire
this information and we are of the opinion that
its validity must be sustained,

"Section 4 (a) prescribes the perialty for faile
ure to register under Section 5, and that sec-
tion as an incident to reglstration imposes the
duty to file the described registration state-
ment. Treating the requirements of Sections L
(a) and 5 as a separable part of the Act, the
question is whether that penalty may be validly
imposed.”

% %% BB BBE RN BRR ;
" # % # We think that the imposition of such a
penalty does not transgress any constitutional
provision."

In 1946 the Supreme Court of the United States in North American
Company v. Securities and Exchange Commission, 327 U.S. 686 (1946)
had before it the question of the constitutionality of Section 11 {b).
(1), of the Act authorizing the Securities and Exchange Commission
to act to bring about the geographic integration of holding company
systems. In this case, as in the Electric Bond & Share Company case,
the Electric Bond & Share Company system was involved. The latter
company was the pinnacle of the great pyramid of corporations which
were primarily engaged in operating gas and utility company proper-
ties. Electric Bond & Share controlled several companies which were
holding companies in themselves. The latter, in turn, controlled
operating subsidiary companies and, again, some of these companies
were wholly intrastate companies and others actually did an inter-
state business. The Securities and Exchange Commission ordered the
dissolution of the North American Company, which was a holding com-
pany underneath Electric Bond & Share Company, on the ground that
North American served no useful purpose. This was done under Section
11 (b) (1) of the Act, and thus was raised the question regarding
this section. The Supreme Court went thoroughly into the question
of constitutionality. They said the operations of North American
were interstate in character, and, as such, it was not unconstitution-
al for Congrese to regulate the operations thereof with the view to-
ward eradicating evils which grow out of such operations. The court
saild in this regard:

"The interstate character of North Anorfcan and
its subsidiaries is readily apparent from the
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Commission's survey of thelir activitlies., North
American is more than a mere investor in 1ts
subsidiaries., See lNorthern Securities Co. v.
United States, 193 U.8. Iq," - B It 1%
nucleus of a far-flung empire of corporae-
tions extending from New York to California and
covering seventeen states and the District of
Columbia, Its influence and domination per-
meate the entire system and frequently evlidence
themselves in affirmatlive ways. The walls and
the instrumentalities of interstate commerce
are vital to the functloning of this system.
They have more than a casual or incidental re-
lationship. Cf. Ware & Leland v. lMoblle County,
209 U.S. EOS: Blumenstock Bros. Ve s Pub.,
Go.. 252 UeSe m sebal UIuB Ve NG=
tionel League, 259 Uﬂo—ﬂﬁ ut them, North
man_'&li'wu d be unable to float the varlous
security issues of 1ts own or of its subsidiaries,
thereby selling securitles to resldents of every
state in the nation, Without them, North Ameri-
can would be unable to exercise and maintain the
influence arising from 1ts large stoeck holdings,
recelving notices and reports, s ending proxies
to stockholders' meetings, collecting dividends
and interest, and transmitting whatever instruc-
tions and advice may be necessary. UNor could
North American maintain its other relationships
and contacts with its own subsidlaries without
the use of the malls and facilitles of interstate
commerce. Such interstate commerclal transactions
involve the very essence of North American's busi-
ness. See International Textbook Co. v. Plgg,
217 U.8. 91, They enable 1t 'Go promote the sound
development' of its investments from its headquar-
ters in New York City. In short, they are com-
merce which concerns more states than one. Gilbe
Eggglii den, 9 gg;at. 1.119h §§¥§§§ lovers!'
a ty Case U.8. 1, H esota RHate
Cases !!2 o % 352, 398. As stated by EE;;I
Court in Assoe ated Press v. Labor Board, U.S.
103, 128, erstate commnication of & business
nature, whatever the means of such communication
is interstate commerce regulable by Congress
under the Constitution,?

SR R BRSNS
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"These requirements of Section 11 (b) (1)
apply only to registered holding companles.
A holding company, by statutory definition,
is a company that controls or possesses &
controlling influence over an electric or
ﬁas utility company. Section 2 (a) (7).

holding of 10% or more of the outstanding
voting securities of such a utility company
is presumed to be sufficient to constitute
such a relationship, but this presumption
may be rebutted by proof before the Commis-
sion of a lack of control or controlling ine
fluence, Accordingly, & company that is a
mere investor in utility securities and that
doees npt control or possess a controlling ine
fluence over the utility companies need not
comply with Section 11 (b) (1).

"A holding company a&s 80 defined must regls-
ter and hence must obey the commands of Sec~
tion 11 (b) (1) if it uses the malls or the
instrumentalities of interstate commerce di-
rectly or through its subsidiaries in the
operation of ite business. # # =

"By making these enumerated interstate trans-
actions unlawful unless the holding company
reglsters with the Commission and by extende
ing Section 11 (b) (1) to registered holding
companies, Congress has effectively applied
Section 11 (b) (1) to those holding companies
that are in fact in the stream of interstate
activity and that affect coomerce in more
states than one. Congress has further declar-
ed in Section 1 (c¢) that all the provisions
of the Act, thus Including Section 11 (b) (1),
shall be interpreted to meet the problems and
remove the evils connected with public utlility
holding compa ies 'which are engaged in inter-
state commerce or in activities which directly
affect or burden interstate commerce ., ., !

. Section 11 (b) (1) 1s thus clearly and unmise
takably applicable to holding companies engaged
in interstate comuerce.

"Not all holdlng companies that are engaged in
interetate activities, however, must?no ssarily
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comply with Section 11 (b) (1), By the terms
of Section 3 (a) (1), if a holding company and
all of its subsidiaries are predominantly ine
trastate in character and carry on their busie
ness substantially in a single state in which
such holding company and every subsidiary there-
of are organized, the Commission may grant an
exemption from any provision of the Aet funless
and except insofar as it finds the exemption
detrimental to the public Interest or the ine
terest of investors or consumers . !

" % % # This problem, however, is academic so
far ag North Amerlcan is concerned, Like most
public utility holding companies, North Ameri-
can 18 engeged in interstate commerce directly
end through its subsidlaries., It can lay no
claim to a predominantly intrastate character;
as to it, Sectlion 3 (a) (1) 1s wholly inappli-
cable, # * &

"The crucial constitutional issue, so fer as

the commerce clause is concerned, resolves it
self into the query whether Congress mey validly
require holding companies engaged in interstate
commerce to dispose of their security holdings
and to confine their activities in accordance
with the standards of Section 11 (b) (1), In
‘urging the negetive answer to this query, North
American relliss upon the settled doctrine that
the federal commerce power tends to intrae
state activities only where those activities
'so affect interstate commerce, or the exertion
of the power of Congress over it, as to make
regulation of them appropriate means to the ate-
talnment of a legitimate end, the effective exe-~
cution of the grantod power to regulate intere
state commerce,' United States v. §§QEQ§E§%%

Dairy Co., 315 U. S.CIIG Lab See -
raz [t Pack Qep Ve or Boa 303 UeSe
e STeees 5

- Un o » 312 U.S. 100,
nggg;r'wram “?ﬁb;m% UeS. 111, 122-

12}y, It Ts sald tha® the ownership by North
American of securities of other system companies

is not in itself commerce, interstate or intra-
state, and that the right to own or retain property

\
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1s characteristically governed by state laws,
the Federal Government having no concern with
such matters except as an incident to the due
exercise of one of its granted powers, North
American denies that the necessary relatione
‘ship between the ownership of securi ties and
interstate commerce is self-evident or that
it has been found as a fact by Congress, the
Commission or any court., The absence of this
relationship, it is concludod, causes Sectlon
11 (b) (1) to Tfall.

"This argument, however, misconceives not only
the power of Congress over interstate commerce
but also the basic nature of public utility
holding companies and the effect that stock
ownership has upon their activities. The domi-
nant characteristic of a holding company is

the ownershlp of securities by whieh it is
poaslible to control or substantially to ine
fluence the policles and management of one or
more operating companies in a particular field
of enterprise. To be sure, other devices may
be utilized to effectuate control, such as
voting trusts, interlocking directors and of-
ficers, the control of proxies, management con=-
tracts and the like., DBut the concentrated
ownership of voting securities is the prime
method of achleving control, constituting a
more fundamental part of holding companies than
of other types of business. Public utility hold-
ing companies are thereby able to build their
gas and electric utility systems, often gerry-
mandered in such ways as to bear no relation to
economy of operation or to effective regulation.
The control arising from this ownership of se-
curities also allows such hold companies to
exact unreasonable fees, commissions and other
charges from their subsidiaries, to make undue
profits from the handling of the issue, sale
and exchange of securities for their subsidiare
les, to 1issue unsound s ities of their own
based upon the inflated "value of the subsid-
iaries, and to affect adversely the accounting
practices and the rate and dividend policies of
the subsidiaries. See Section 1 (b). Congress
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has found that all of these various abuses

and evils occur and are spread and perpetua~

ted through the malls end the channels of
Interstate commerce. And Congress has fur-

ther found that such Interstate activitles,
wihlch grow out of the ownershlp of securities
of operating compenles, have caused publie
utllity holding eompanies to be taffected

with a national publie intero-t.' Section 1 (a).
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"The constitutionallty of Section 11 (b) (1)
under the commerce clause thus becomes appar-
ents For nearly one hundred and twenty-Iive
years, this Court has recognized that the
power of Congress over interstate commerce
~is 'the power to regulate; that is, to pres-
cribe the rule by which commerce is to be
governed, This power, like &ll others vested
in Congress, is conpleto in iteelf, may be
exerclised to 1ts utmost extent, and acknow-
ledges no limitatlons, other than are pres-
eribed in the constitution.' Gibbons v. Ogden,
supra, 196, This 1s not to say, of course,
Congress 1s an absolute sovereign. It 1s
limlted by express provisions in other parts
of the Constitution, such as Section 9 of Artl-
cle 1 and the Bill of Rights., Bubt so far as
the commerce clause alone 1s concerned Congress
has plenary power, a power which 'sxtends to
every part -of interstate commerce, and to every
Instrumentality or agency by which 1t 1is carrled
on; and the full control by Congress of the
sub jects committed to 1ts regulation 1s not to
be denled or thwarted by the commingl of ine A
terstate and intraatate operations.' HMinnesota
Rate Cases, supra, 399.%

On the same reasoning and principles as set out in the above
case, the Supreme Court of the United States in American Power
and Light Company v. Securities and Exchange Commission, 329 U.S.
90 (1946), upheld the constitutionality of Section 11 (b) (2).
The court in that case sald at l.c. 97

"Like Section 11 (b) (1), its statutory companion,
Section 11 (b) (2) applies only to reglstered hold-

ing compen ies and their subsidiaries. # # #"
(Underscoring ours,)
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In discussing the interstate character which brought the come-
pang under the regulazion of the holding compeny Act the court
said: ;

"The Bond and Share system, including Americean
and Electric, possesses an undeniable interstate
character which makes it properly subject, from
the statutnry standpoint, to the provisions of
Section 11 (b) (2)., This vast system embraces
utility properties in no fewer than 32 states,
from New Jersey to Oregon and from Minnesota to
Florida, as well as in 12 foreign countries.
Bond and Share dominates and controls this system
from its headquarters In New York City. As was
the situation in the Nortl Aaor;oan cage, the
proper control and func of such an exten~
sive multi-state network ot corporations neces-
sitates continuous end substantial use of the

, mails and the Instrumentalities of interstate
commerce, Only in that way can Bond and Share,
or its subholding companies or service subsid-
fary, market and distribute securities, control
and influence the various operating compéanies,
negotlate inter-system loans, acquire or exchange
property, perform service contracts, or reap the
benefits of stock ownership. See Section 1 (a).
See dl so International Textbook Co. v. Plgg, 217
U.8. 91, Moreover, many of the operating compan-
les on the lower echelon sell and transmit elec~
tric energy or gas in Interstate commerce to an
extent that oann;; be described as spasmodic or
insignificant. ectric Bond & Share Co. v. S.E.C.
supra, 432-33, Tuch activitlies serve to augment
the interstate nature of the Bond and Share system,
And they make even plainer the fact that this sy~
?t?m(f?lln within the intended scope of Section 11
b) (2).

Other cases have upheld the constitutionality of Sections of
- the Act. Section 11 has been upheld by the Federal Cirecuit Courts
(United Gas and Improvement Compamy v, Securities and Exehnngo
Commission, 138 Fed. (2d) 1010 19 3); American Power and Ligh
Company v. Securities and Exchange Commission, 141 PFed. (2d4) 606
(194)4) 3 Nar th American Company v. the Securities and Exchange Com=
mission, 133 Fed. (2d) 148 (191;3) )« Section 12 é,f;’ has been up-
held (Egan v. the Unitod States, 137 Fed. (2d) 3069 (1943)).

8
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With regard to subsidiary companies, the courts have held
that when a subsidiary company is a member of a holding company
system, that is, is a subsidiary under the terms of the Act to &
holding company, the subsidiary company is subject to regulation
under the Aet when the parent holding company is & registered hold-
ing company under the Act. The Eighth Circult Court of Appeals
held in Panhandle Eastern Pipeline Gompang ve. Securities and Ex~-
change Commission, 170 Ped, (2d) 453 (1948), that intrastate sube
sidiaries were sub ject to regulations under the Act when the hold-
ing company was & registered holding company, but no constitutional
question was raised, In Detroit Edison Compeny v. Securities and
Exchange Commission, 119 Fed. (24) 730 (1941), the Sixth Circuit
Court of Appeals held a subsidiary which did only intrastate busi- .
ness was subject to regulation under Sections 2l (a) and 2 (a) (8)
of the Aet, even though it was contended in that case that Congress
lacked the power to regulete it because the activities were purely
intrastate. The court did not pass on the constitutionality but
said that the registration of the parent holding company was prima
faclie evidence that the subsidiary was subject to the provisions
of the Act. The same holding was made in Hartford Gas Company v.
Securities and Exchange Commission, 192 Fed. (2d) 794 (1942). Here
again the petitioner was a subsidiary company operating wholly
within one state. ' '

Sections 6 end 7, the sections with which we are primarily
interested in this opinion, were involved 1n the holding in Okin v.
Securities end ixchenge Commission, 154 Fed. (2d4) 27 (1946). The
petitioner in that case sought a review of orders of the Securities
and Exchange Commission which affected the issuance of securities
by American and Foreign Power Company, & Maine corporation and sube-
sidlary of Electric Bond and Share Company, the former not operating
directly or indirectly any public utility within the United States
and deriving its income from utility operations of subsidiary com-
panies gpcrnting solely. in foreign companies. The court in that
case sald: : : :

"(1) Foreign Power is a Malne corporation, many

of whose securities are held by American investors.
It is a subsldiary of Bond aad Share, which has
registered as & holding company under the Act.
Foreign Power does not operate directly or indi-
rectly any public utility within the United States,
eand its income from utility operations is derived
solely from subsidiary companies operating in
foreign countries. Because of these facts the
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petitioner argues that the Public Utility Hold-
ing Company Aect of 1935 does not glve the Come
mission Jurisdiction to regulate any of Foreign
Power's affairs., We cannot agree with this con-
tention. Foreign Power 1s within the literal
definitions of 'holding company' and 'subsidiary
co ng ! get forth in sections 2(a) (7) and
2(??‘( s, 15 UeS.C.A, Section 79b(a) (7,8) rese
pectively, neither of which contains any geo=-
graphical limitation. Under section 3(a) (5),

15 U.8.,C.A, Section 79¢ (&) (5), the Commission

is directed to exempt by rule or order & holding
company from any provision or provisions of the
Act 'unless and except insofar as it finds the
exemption detrimental to the public interest or
the interest of investors # * % 1fee & % # (5)
such holding company 18 not, and derives no mater-
lal part of its income, directly or indirectly,’
from any one or more subsidiary companies which
are, a company or companles the prinecipal business
of which within the Unlted States is that of a
public-utility company,' A similar provision for
the exemption of a subsidiary company of a holding
company 1s found in section 3(b). The discretion
which sections 3(a) (5) and 3(b) confer upon the /
Commission to consider the public interest and the
interest of investors in determining the extent of
the exemption to be granted to a company such as
Foreign Power would be meaningless, 1f the definie
tions of 'holding company' and 'subsidiary' were
to be so limited as 1pso facto to make the Act
inappllcable to such a company. Consequently, in
our opinion, the Commission had power to rule, as
it did in 6 S. B. C. 396, that Foreign Power was
entitled to only partial exemption from regulation
under the Act. We do not understand the petitioner
to argue, nor could he successfully do so, that
the partial exemptlon granted Forelgn Power was
broad enough to exempt it from the provisions upon
which the Commission relied in making the orders
now under review. \ :

& BN DR BERERDHENR

"(3) In support of 1ts power to make the orders
under review the Commlssion refers to numerous sece
tions of the Act, and particularly to 6(a), 7(d)
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end (f), and 12 (¢) and (f) 15 U.S.C.A. Sections
79f(a), 79g(d,f), 791(e,f). Section 6(a) pro-
vides that, except in accordance with a declara-
tion effective under section 7, no 'registered
holding company or subsidliary company thereof!
shall 'issue or sell any security of such come
pany.' The notes which Foreign Power proposed

to issue in renewal of its debt to its parént

were a 'security' within the definition of sec~
tion 2(a) (16). Under section 7(d) the Commis-
slon had to consider whether 'the terms end condi-
tions' of the proposed issue were 'detrimental to
the publie interest or the interest of investors';
and under section 7(f) its order pemitting the
proposal to become effective could contain 'such
terms and conditions as the Commission finds neces-
sary to assure compliance with the conditions spec-
ified in this section,' Section 12(e¢) declares it
unlawful for a subsidlary company of a registered
holding company to 'retire, or redeem any securlty
of such company, in contravention of such rules
and regulations or orders as the Commission deems .
necessary or appropriate to protect the financial
integrity of companies in holding-company systems.'
Also apparently applicable are the provisions of
section 12(f) which make it 'unlawful for any
reglstered holding company or subsidiary compan
thereof!' to enter into or perform 'any transaction
not otherwise unlawful under this title, with any
company in the same holding-company system # # # in
contravention of such rules and regulations or
orders # # % as the Commission deems necessary or
appropriate in the public interest or for the pro-
tection of investors # # » or to prevent the cir-
cumvention of the provisions of this title or the
rules and regulations thereunder.' The foregoing
sections are broad enough in terms to empower the
Commission in 1ts order approving issuance of the
renewal notes to impose conditions designed to pre-
serve the status quo pending a later determination
of the rank and status of the debt claim of Bond
and Share against its subsidiary; and the purpose
of the Aect supports the same construction., # # a"

It thus appears that in the above case the Federal Circuit
Court assumed the conetitutionality of Sections 6 and 7.
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From the above authorities, we are of the opinion that hold~
ing companies, not exempt by the Securities and Exchange Commis~
sion, are required to register with the commission under and ac-
cording to the provisions of the Public Utility Holding Compeany
Act of 1935, that they must do so whether their subsidiary com-
panies are doing intrastate or interstate business and operations,
that a holding company reglstered or required to be reglstered
under the terms of the Act is subject to the regulation under the
Act, that a subsidiary of such holding company is also subject to
regulation under the provisions of the Act, and that this regula-
tion extends to the issuance of securities to the holding compan~
ies and their subsidiaries, since the same reasons for upholding
the regulations and provisions of the Act in the case of other
sections of that Act apply with equal force to Sections 6 (a) and
7s which deal with the issuance of securities by holding compan-
ies and their subsidiaries.

Only one case would seem to be in variance with the conclu-
sions stated immediately above. This is North American Company v.
Securities and Exchange Commission, 81 Fed. (2d4) 461 (1936), in
which the Federal Cireuit Court held that a hold ing company which
was in bankruptey did not have to reglster under the Public Util-
ity Holding Company Act of 1935, before going forward with a re-
organization plan, because all of its subsldiaries were entirely
intrastate in character. This was an early case and we think that
the decisions of the United Stetes Supreme Court following that
case, as well as the other federal decisions, have overruled it.
We believe this conclusion is inescapable because it seems obvious
that the same evils at which Congress was striking when it passed
the Public Utility Holding Company Act of 1935 would be in evi-
dence with relation to & holding company which held subsidiaries
which were all intrastate companlies as well as to a holding com-
pany which held subsidlaries doing interstate business. The courts
held that Congress had the right to eradicate the evils against
which the 1935 Act was directed. The evils are the manipulation
of the subsidiaries by the holding ecompany and the only way to .
remedy these evils is to regulate the holding companies and the
subsidiaries, and this is true whether the subsidlary is intra-
state, interstate, or a combination of both, with regard to its
operations. We think this conclusion is further substantiated by
the fact that the Supreme Court of the United States in the cases
which we have quoted above, upheld the constitutionality of pro-
visions of the Act on the reasoning which we have set out in the
above sentences of this paragraph (and quoted from the cases) in
the face of the facts in some of the cases showing that some of
the subsidliaries of the holding companies involved were intra-
state in character. .It would appear that, if the Supreme Court
of the United States was not completely opposed to the theory set
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out in this Federal case, 1t not only would not have ruled on the
basis of the reasoning which it used, but it would have been com=
pelled to distinguish between the subsidiaries of these holding
companies involved, and to say that, where the subsidiary was ine-
trastate in character, the provisions of the Holding Company Act
of 1935 did not apply to it. The Supreme Court, however, did not
make such a distinction,

In our opinion, therefore, a Public Utility Holding Company
and its subsidiaries, of the type described in your letters relat-
ing to the request for this opinion, would be required to reglster
under the Public Utility Holding Company Act of 1935, and that the
holding company and its subsidiaries would be subject to the regu-
lations under the Act, including the approval of the issuance of
its securities,

One more question remains, however, This 1s whether or not,
assuming that the company here in question 1s subject to regulation
under the Public Utility Holding Company Act of 1935, the regula=-
tion therein contained is that which is contemplated by the Missouri
Statutes regarding the regulation of securities and their sale in
Missouri. This is important, because, if this were not true, we do
not think such congressional regulation would bring the company
within the meaning of the exemption clause in the Missouri Statutes
which you set out in your letter., However, the above quoted pro=-
visions of the Public Utility Holding Company Aet of 1935 and the
quotations from the Federal cases, show that the purpose in the
Federal regulation of the lssuance of securities 1s to protect the
investor in such securities. While the question of the prevention
of monopoly is the primary consideration of the Act of 1935, it is
necessary for the issuance of securities to be regulated in order
that monopoly be restricted and the reason that monopoly is to be
restricted and regulated is for the protection of the Investor in
securities. &

We quote from Section 826l, R, 8. Missouri 1939:

"If upon examination of any application the come
missiocher shall find that the sale of security re-
ferred to therein would net be fraudulent or would
not work or tend to work a fraud upon the purchaser,
or that the enterprise or business of the issuer

is not based upon unsound business principles, then
upon the payment of the fee provided in this section,
he shall record the registration of such security .
in the register of sgecurities, and thereupon such
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security so registered may be sold by the issuer
or by any registered dealer who has notified the
commisgioner of his intentions so to do, in the
manner hereinafter provided in section 5279. sub-
Ject, however, to the further order of the com-
missioner as hereinafter provided."

As will be seen from the above quoted paragraph, the protection
of the investor in securities is the purpose for the regulation of
the sale of securities in HMissouri under the Missourl Statutes. It
seems clear, therefore, thet the purpose of the regulation by the
Missourl Statutes and the purpose for the regulation under the
Public Utility Holding Compeny Act of 1935 is the same. We are of .
the opinion, therefore, that 1f a publiec utility gas and electric
holding company and its subsldiaries are subject to the regulation
under the Public Utility Holding Company Act of 1935, the protection
of the investor is provided for as if the company was registered
under the Miassourl Statutes and sub ject te the regulations of those
statutes.

In expressing the opinions above, we make these reservations.
Qur conclusions above would not necessarily be true where the secure
ities involved are not of & type which ung be regulated under the
provisions of the Public Utility Holding Company Act of 1935. We
do not quote those provisions here, but refer the department to the
Act in this regard. The opinions which we express here also do not
apply where the Securities and Exchange Commission has, under the
provisions of the Act of 1935, exempted any gas and electric publie
utility company from the provisions of the Act of 1935. We are also
assuming in thls opinlion that the statements in the prospectus of
the Texas Electric Service Company, to the effect that that ¢
is a subsidiary of a holding company registered under the Publie
Utility Holding Company Act of 1935, is correct.

It is, therefore, the opinion of this department subject to the
reservations contained in this opinion, that the securities of the
Texas Electric Service Company, a subsidiary of a Public Utility
Holding Comvany registered under the Publiec Utility Holding Company
Act of 1935, are exempt securities from the provisions of the Mis-
souri Security Law, in accordsnce with the terms of Section 8260
(d), R, S. Missouri 1939. .

Respectfully submitted,

APPROVED? SMITH N. CROWE, JR.
Assistant Attorney Gensral
J. E. TAYLOR

Attorney General
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