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MAGISTRATE COURT.S: Procedure in cases where parties tail to 
appear. 

December 3, 1949 

llonorable Alex T. Stuart. 
Judge of the Magistrate Court 
I. onroe Coi.mty 
Par~s, Uissouri 

Doar Judge .Stuart: 

\ '~/Lfq 
Fl LED 

S6 
Tlua ia in reply to your request for an opinion 

which reads as fol~owa: 

"I request your written op1nion on the 
,following nattor. 

"A civil suit pending in the T'acistrate 
Court , as shown by record entry , continued 
by agreement of parties to a certain date . 
on date to which same was continued by 
agreooent , neith~r party appeared, and 
nei thor party appear ng court was not 
opened and no order of continuance made . 
No other e 1.1.t r:r or other action has been 
had in said cause , and tlw matte r ever 
since , for r!l.Ore than one year , has remain­
ed in that same status. 

"Question.- Does the Hagis t rate Court lose 
jurisdiction of the cane so that same cannot 
be reset at this date for trial? 

"a. ~uld thoro be any difference concern­
ing the continuance by agreement of parties 
~1d on continuance obtained on application 

·or plainti ff or defendant , without consent 
or agree!Uent? 

"b . Does the crae;1strate need to ·r11ake an 
ord~r of continuance whore sa~ is set by 
ar;ree~'lent tL"'ld no thor party appears 1 and 
would it be nooessary to continue each time 
s ame is set and nei ther party appears?" 

The procedure to be followed when a duly notified 
defendan t fa.l.ls to a..ppea..r on t he day sot for trial of a cause 
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ia aet out in Laws of Missouri , 1947, Volume 1 at page 244, 
and is as follows: 

"Section 71. then a defendant who has boen 
duly served with process , or when a defendant 
who has once appeared to the suit, the trial 
of w:~ch has been adjourned, shall neglect t o 
appear according to the process or at the ad• 
journed time , the magistrate shall proceed 
in the cause in the following manner: Firat, 
if the suit be founded upon an instrument or 
writing, wbich, or a vurified copy of which, 
has been 1'1led with the ~istrate at the com• 
mencement of tno action, and purporting to 
have been executed by the other party, and the 
demand of the plaintiff is liquidated by such 
instrument , the magistrate shall, whether the 
plaintiff appear or not, render judgment with 
costs ag&inat the defendant by default , for 
the a"llount which shall appear by such instru­
ment to be due to the plaintiff , after allow­
ing the proper discounts for all payments in• 
dorsed thcreonJ second, ·ir the suit be not 
rounded on an instrument or writing, as ia 
declared in the preceding clause of this sec­
tion, and the p~aintiff appear in ~erson or 
by his attorney, the magistrate shall proceed 
to hoar hia alleGations and proofs , and shall 
dete~~ne the caune as the vary right thereof 

/ shall -appear from the testimony, and if it ap­
pears fro~ such testimony tha t the plaintiff 
is entitled to recover, judgment shall be 
rendered by default az ainst tho defendant for 
so much as the testiLlony shows the plaintiff 
is ent:i.tlod to , together with costs; and 11' 
1 t does not. appear that the plaintiff ought 
to recover, judgment shall be etven tor tha 
defendant as upon a verdict against the plain­
tittJ third, if the plai ntiff tail to appear, 
exoept where the suit is founded on an in• 
strument of writing as declared in the first 
clause or this section , the magistrate may 
render jud~ent of nonaui t aea;.~.nst the 
plaintiff 1 wi.th costs •" 

Thus , it is seen that if a suit is ro~ded upon an­
strument of \1ri tine which h o.s been tilod with the magistrate 
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at the commencement of the action, and tbe plaintiff ' s demand 
is liquidated by such ins t~~ent, the ~agistrate shoul d pro­
ceed with the cause reGardless of the absez1ce of plaintif f or 
defendant . If the plaintiff fails to apponr , Gxcept where 
the suit is founded on an instrument of wri ting. the above 
section provide s that thD ma3is trate may render judgment of 
nonsui t aca1nst the plaintiff. This section is substantially 
the aa:1e as Sec tion 2635 , R. S . L· o . 1939. IIOifover , tho Lewis­
l aturo has subati tuted the word "may" for the word "shall in 
tho clause concerning the plaintiff ' s f ailure to appear if 
the action is not based upon a wri tten instr ument . 

In the eaae of ~ohle vs . r:ingsley, 51 !!o . App . )89, 
the St . Louis Court of .ppo als interpreted the l anguage of 
Section 263.5 to t1ean that . the just ice had no other author! ty 
to· proeeed in a s uit except to no.asuit the plain tiff . That 
Court de terrdnod that the use of the v;ord "shal l" Jlnde it 
:nnndatory that such judgment of nonsu1 t bo e.ntarcd . In view 
of tho fact that tho section now uses the word "may" we be­
lieve that it will be construod to be discretionary w1 th the 
magistrate to nonsuit the plaintiff, or not , as he sees fit . 
However , under the facts in the instant caso, wo believe that 
another provision of the w~.gistre. te r~aw is applicable . 

In Laws of , i ssouri , 1945 , page 706. it is provided 
as fo llpwss 

" '\ec . 65. no suit shall be deemed dis­
continued or abated by r eason of the fa!l­
ure of the magistrate to hol d court at the 
appointed day, nor by reason of ~1y ad• 
.~ourrllltont before the business pending in 
such court is disposed of; but the same 
shall be con·tinuod and proceeded upon as 
1f no s uch f ailure or adjournruont had r..ap• 
pened. 11 

* ** * ** *-~.;~* * 
There is o. general statuto concerned with powers and 

duti es of cou~ts of record wluch reads as fo llower 

Sec tion 2022, R. S . Mo . 1939: 

" lio writ , process or procaodin~s whatso• 
over, c1v11 or criminal , shall be deemed 
discontlnuod or abated by reason of the 
failure of any term or session of any 
court • nor by reason of any adjo~nment 
in t he eases mentioned in this chApter, 
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or otherwise, before the business pend• 
_i ng in such court is disposed of , but 
tho same shall be continued and p~oceed­
od upon as if no failure or adjournmont 
had happened. " 

Tho 3t. I,ouis Court of Appeals in the case of Hays 
vs . Dow, 166 s.u. (2d) 309, sot out t lus aoction and follow­
ing thereafter used the following language , l .c. 3131 . 

"U~tier the above statute, a suit properly 
commenced is i)Uto!:lat1cally continued from 
term to torm until rinallz dis~osed of . 
Alexander v. f!Ui'fner , )2j l!o . 1971 ~ 
S . \ • 2d. 896 . ( .o.pbasi:- ours.)" 

In tho caoe of /;lexsnder vs . Haffner , supro., the 
Supreme Court oonaid~red the question of continuance from 
term to term. In that caso tho Court said, l.c . 1204s 

• " -t:· * * A e1 vil actlon under ow" Code is not 
eo~~noed by the suing out and service or a 
writ, but by the fili~ of a petition ' and 
suing out of process therein.• After a suit 
is so oo~1eneed it is automatically continued 
from term to term by statute until finally 
disposed of .bY some order or judg:nent of the 
court . (Sec . 2354, R.s . 1919 . ) Consequently 
no formal entry of continuance is necessary 
to keep the ease in court . With us , rind in 
modern practice genc:ally, the term ' dis­
coAtinuanoe• is used as indicating merely 
that plaintiff h.o.a takon o. nonsuit , or that 
there has been a dismissal . (Thurman v . 
James , 48 IJo . 235 , 236J Parbor v . Drueckl , 
1 Y • • • (2d) 279J nglish v . Vickey, 128 
Ind. 175t 182; Gcr.W.Ill'lia Fire Ins . Co . v . 
l"rancis, 52 Uias . 4571 467J Parsons v . 
Uill , 15 AP.?e Cas . (D.C. )532; 9 '< . C . L. 
sec . 2 1 ~P · 191• 2 .) The rulinc in Ieaver 
v . .oodl1llG 1 s uxr a , was disapproved in Ferber 
v . Drueckl, .)22 1 o . 892, 17 s . ·; . (2d) 524." 

In the case of lbsler , et al . vs . Schopp, et al., 70 
.!o. App . 469, the Court held that a justice ot the poo.ee who 
had acquired jurisdiction of an attachment suit in which de• 
fendants did not appear could continue the cause under the 
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authority" of Seotiona 2645 and 2646, R. S . vo . 19.39, which 
sections are continued in aubstm tiall7 the SllliMI language 
in the present Magistrate Code and tound in Lawa ot 111aaour1, 
1945, page 791 1 Said aectiona are aa follow: 

Section 81: 

"u:t>on the retum day, it a Jurr be required, 
ot it the magistrate be actually engace4 in 
other official business, or 1n any ease when 
it shall be necessary, the magistrate may 
continue the trial to another day without 
the consent of either party." 

Section 82: 

"The tri al may be continued upon the appli• 
cation of eitbOr party, for good cauae ahown, 
to a day certain, not e xoeeding twenty daya 
from the return day of the writa Provided, 
that the magistrate may continue thi cause 
for a long&r time whenever be shall be satia• 
tied that 1t is necessary to do ao, to enable 
the party to obtain testimony, cr WMn both 
parties consent to such continuance. :.very 
auoh continuance aball be at the coat ot the 
party applying therefor, unless otherwise 
ordered by the magistrate ." 

The St. Louis Court of Appeala in the caae of Lawyera 
Co-Operative Pub . Co. vs. Sleater• ot al ., 130 s.w. (2d) 192, 
reviewed the sections which we have set out above and concluded 
that none or .these sect1ona authorised an indefinite contin­
uance. In that c'aae the facta show that tbe action wu oon• 
tinued four timea to duly s~oified dates. on tbe dete to 

• which the fourth continuance was sranted tb8 justice mado and 
entered in hia dooket an order as followaa 

"'llow. on' May 24, 1929, the said cause 
a gain eo:ning on for bearing, no diapoai~ 
tion ie made the reo!' • said cause 11 lett 
open and undisposed of and at this date 
still remaina open, undisposed or, and 
pending in this court.'" 

After rev1~w1ng the above aectiona, the Court said 
further, l.c. 194& · 
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ttuone of tbsae sections· authorizes an 
1ndetin1 te continuance, and we see no 
reason •h7 the general rule that an 

' indefinite continuance ouata the justice 
ot jurisdiction should not apply here, 
particularly 1n view or the fact that a 
perio4 ot eight and a halt years has 
elapsed without any stepa whatever being 
taken by-either ot the parties or the 
justi~e to · bring the action to trial. A 
discontinuance ot the action thus clearly 
appeo.ra , so that 1t is obvious that de• 
fendants will ·not be subjected to the an­
noyance of a trial of it." 

However, it appears that the Court•s ruling was baaed, 
at least in part, upon the fact that a period of eight and one• 
halt years had elapaed w1 thou t any s tepa beiJl8 taken b7 either 
c>f the parties or the justice to bring the action to tri al. 
\1e believe thllt in view of the position taken by the Supreme 
Court in the ease of Alexander vs. Haffner, supra, the proper 
rule applicable to the present set of facts is that the 11tagis• 
trate retains jurisdiction of the cause so that it may now 
be re-sot for trial. ~ 

We do not see that tho re would be any ditforence whether 
the continuance was by agreeoent of parties or upon applica­
tion ot either. 

You ask further if the magistrate need to nake an order 
ot continuance where sante is set by acreenant and nai thor party 
•ppoars. We call your atten tion QGa~n to Section 71, Laws of 
Miseour1 1 1947, page 244, which has been set out above. This .· 
soetion provides a procedure to be followed by a magistrate 
in several instances wherein parties failed to appear. Vf.here 
t he facts of a case indicate, this sectiort should be follow• 
ed because it is the procedure provided for Magis t rate courts 
by the Legislat ure . t e realize that the practice is not o.l• 
waya to thi• effect~ Howevor1 since the Legialature has ex­
pressed ita will 1n tbe matter the statu t e should be follow-
ed insofar as it applies. 

COUCLUSI ON • 

Therefor e, it is the opinion of this department that: 

1) Where neither party to a suit appears and Court 
is not opene~the magiatrnte retains jurisdiction or the cause; 
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When a stii t 1a .rounded upon an ins tru.:nent or 
writing w~eh liquidates the plaintirt•a claim, ~ 
magistrate should enter judgment for plaintiff w~n 
neither party appears . If a suit ia not ot this. natu.N, 
and plaintiff taila to appear, it ia discretionary with 
the magistrate to nonsuit the plaintiff .;· 

2) There is no difference in legal effect d 
continuances where the partiea subsequently tail to appear 
whethor the continuancea were b"f agree•nt or upon &ppUca• 
tion of ei thor partyJ 

3) It is not neceasnry tor the masistrat e to continue 
a cause each time the aame is aet and nei thor party appears 
but he should follow tho_procedure set out in section 71, Lawa 
of Uisaour1, 1947, page 244~ 

Respectfully submitted, 

• 

JOinl R. BATY 
Aa•1atant Attorney General 

APPROVT:D: 

JRDsir 


