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:. SHERIFF: ) nputy sheriff may be employed as a guard- to
: : : . ) asslst sheriff to transport prisoners to the
FEES FOR ) State Penitentiary; fees received for the
TRANSPORTATION g performanee of such servieces shall be col-
OF PRISONERS: lected by the sheriff for the county and paid

by him inte the county treasury.

‘December 20, 1949

¥
Hon. J. Z{/Sturgll
Aest, Prosecuting Attorney
Greene County
Epringfield, Missouri

Dear Mr., Sturgis:

We have received your recent letter requesting an offieial
opinion of this department. Your opinion request reads as
follows:

"I desire to request an offielal opinion in
behalf of my Sheriff Glenn Hendrix of Greene
County relative to hie duties.

"May the Circult Judge appoint a deputy sheriff
as & guard to assist the Sheriff of Greene County
in teking a prisoner to the State Penitentisary,
Jefferson Clty, Missouri?

"Ies the sheriff entitled to collect from the
S8tate the mileage and expenses for ssid guard?"”

Two cuestions embodied in your opinlon request will be
nuzbhered one and twe, in the. order presented and will be
get out at the beginning of the discuseion of thelr
varticular subjeet.

QUESTION NO. 1

"May the Cireult Judge apvoint a deputy sheriff
as & guerd to acssist the Sheriff of Greene
County in taking a prisoner to the Stete Peni-
tentiary, Jefferson City, Missouri?"

Section 13413, R, 8, Mo, 1939, is the only statute relating

to the transportation of prisoners to the State Penltentiery
wherein the term "gusrd" 1s used. Thie is a general statute
in thet no speeific distinctions are made a8 regerds the
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manner of employment -f such guerd in counties of different
classifications, thus the sald statute would be applicable
to the employment of the sald gusrds in all counties. The
groiluion for the employment of sueh guard ies stated as
ollowse:

" % # % # Yhen three or more convicts
are being taken to the penitentiery at
one time, & guard may be employed, but
no ard shall be emp d for a less
ber of convicts_e _order,

entered of record, of the judge of gﬁg
ourt which e gonviection was ha
end any sdditional gusrde employed by

order of the Judpe shall, in no event,

.exoesd one for every three prisoners,
# % *E B 2 B 880

(Underscoring ours)

Applying the above cuotation of the aforementioned statute

.to the question at hand 1t would eseem to follow that the

sheriff may, of his own accord, employ the sald gusrd
whenever the sheriff is reguired to transport three or
more prisoners to the State Penltentiary et any one time;
and 1if & lesser number of prisoners are being so trans-
ported the sheriff may then employ such guerd only upon
the order, entered of record, by the Judge of the court

in whieh the eonvietion was had. It must therefore follow
that the suthority of the Circuit Judge, insofar as regards
the employment of such guard, would e xtend only so far s
to provide suthorization to the sheriff to employ such
guard in the event that & gusrd is required to transport
fewer than three prisoners to the Etate Penitentiary.

From the foregoing construction of the guoted nrovision
of Section 13413, R. 8. Mo. 1939, it will be noticed that
the sotuzl employment of the sald guard is & matter which
ocomee within the disoretion of the sheriff. However, 1t
is the opinion of this department that, an attempted
appointment of a specific guard by the Cireult Judge would
heve the effect of being & mere sugrestion and recommende-
tion to the sheriff to employ sueh individusl as & gusrd,
whioch suggestion znd recommendation the gheriff ie free to
accept or reject =& he may see fit, If he aecepte the
game and 2llows said individual to sssist in the transpor-
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tation of the prisoners to the State Penitentiary he
would in effect be employing the said individual so
regommended se¢ & guerd for such purpose.

After & ocareful and complete ntud{ of the entire section
herein involved, we found no provision whiech provided for
the disqualification of a deputy:sheriff or other county
officer to a0t as a guard in aselsting the sheriff in the
transportetion of prisoners to the State Penitentiary.
Hence, we are of the opinion thst a deputy sheriff may be
employed a8 a guard to aesist the sheriff in transporting
prisoners to the State Penitentiary.

QUESTION 2.

"Is the sheriff entitled to collect from the
State the mileage and expense of said guard?"

Seotion 13413, R. 8. Mo. 1939, makes provision for the
payment of the mileage allowanee of such guard. The
pertinent provision of Seetion 13413, R. 8. Mo. 1939, in
this regard reads as follows:

" % % % # For the services of taking
convicts to the penitentisry, the sheriff,
county marshal or other offieer shall
reoeive the sum of three dollars per day
for the time aotually and necessarily
employed in traveling to and from the
penitentiary, and Wﬂu
Xhe sum of two dollare per day for the -

e, and the sheriff, county mershal or
other offleer & guard ]

te per mile for the &

raveled in going to and re g 1 he
222&!2&!&5%1& the time and distanoe to be
estimated by the moet usually tfaveled route
from the place of departure to the penitentiary;
* % % & # K & ¥ b!‘-#ﬂﬂ..
(Underscoring ours)

It will be noticed that the above gquotation provides that
the guard so employed shall receive #2,00 per day as hie
fee and 5¢ per mile for the distance necessarily travelled,
going to and returning from the penitentiary, as reim-
bureement for expenses incurred by sald guard in assisting
the sheriff in the sald transpor&ation of prinsoners. Thie
provision would, therefore, of necessity limit the 1iability
of the Btate insofar as regards the expenses of sald guard,
to the mileage allowance alone, and does not therefore

-
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”

entitle the sheriff to colleet from the State any amount
in exceses of the mileage allowance as expenses for said

guerd,

The proocedure to be followed for the recovery of the fee
end mileage allowance of sald guard from the State is
stated in Seotion 13413, R, 8, Mo, 1939 as follows:

" % % % » pefore any elaim for taking
conviete to the penitentisry 1e allowed,
the sheriff, or other officer conveying
such conviet, shall file with the gtate
auditor an itemized statement of his
account, in which he shall give the

name of each conviet conveyed and the

name of each guard actually employed,

with the number of miles necessarily
traveled and the number of days required,
which in no case shall exceed three days,
and whiech account shell be gigned and eworn
to by suoh officer and accompanied by a
gertificate from the warden of the penitentia-
ry, or hie deputy, that such conviects have
been delieverd at the penitentiary and were
accompanied by each of the officers snd
guards nemed in the account, * * # % # « »»

SBection 13, Article 6, Missouri Constitution, 1945, provides
for the compensation of Btate and County officers dealing
with aeccused persons to be by salary only. Said seotion is

as followe:

"All etate and ecounty officers, except
constebles and Jjustioces of the peace,
charged with the investigation, arrest,
prosecutién, custody, care, feeding
commi tment, or transportation of persons
accused of or conviected of a oriminal
offense shall be eompensated for thelr
official services only by a:lariel, and

réel eirned y any such officers
matters may be retained by them 28 provided

‘by lew."
(Underscoring ours)
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The above quoted constitutional provision precludes all such
designated officers from retaining ssid fees for their own
use and benefit,

Provision for the oolleetion and diesposition of fees in

eriminal metters as pertaining to counties of the second
class, the olassification of Greene County, is made in

Seotion 13547.203 es follows:

"It shall be the duty of the sheriff to
charge, oollect end receive, upon behalf

of the county, every fee, penalty, oharge,
commission, and other money that acerue to
him or his office in connection with ;
oriminal metters, and 21l such fees,
penalties, cherges, commisgsions, and money
collected by him, eshall at the end of each
month, be paid by him to the county treasurer,
ae hereafter provided.® '

It will be noticed that the foregoing cuoted section requires
the collection of all such fees to be mede by the sheriff
for the benefit of the county and the seme shall be paid by
him to the eounty treasurer.

It 18 our opinion that the sheriff of 2 seecond elass county
is entitled to collect from the State the mileage allowance
of 5¢ per mile necessarily travelled by ssid guard in going
to and returning from the penitentiasry and the $#2,00 fee
provided for as payment to said guard and that the sheriff ie
then required to pay any sums so collected, into the county
treasury; if the guard so employed is a deputy sheriff,

CONCLUSION

It is,therefore, the opinion of this department that a
deputy sheriff may be employed by the sheriff as a guard to
assist sald sheriff in the transportation of prisoners to
the Btate Penitentiary; that an attempted appointment by
the Cireuit Judge of a deputy sheriff to sct as & gusrd

to so assist the sheriff 1s of no more effeet than to
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constitute a euggestion and recommendation to the sheriff
to employ the sald deputy es a guard, and it 1is further
the opinion of this department that any fees and remunera-
tion recelved by the gald deputy sheriff for performance
of the duties of a gusrd shall be eollected from the State
by the sheriff for the benefit of the county, =nd pald by
gald sheriff into the county treasury.

Respeetfully submi:ted

PHILIP ¥. SESTRIC
Assistant Attorney General
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