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) .. ~ut7 llleritf aa:y ~e eaploye4 a1 a ~ar6 • to 
) ae1i1t aheriff to transport prieoner1 to the 
) State Penitentiar7; tee• reoeive4 for the 
) perferauoe of auoh aenioea shall be ool-
) leote4 b7 tae 1heriff fGr ~e oounty and pai4 

by hia into the county treaeurr. 

-December 2Q, 1949 

FIL ED 
Hon. J. • Sturgil Db Asst . Prosecuting Attorne7 

Greene Count7 
epringfield, Missouri 

Dear Mr. Sturgi1: 

We h ave received your recent letter requesting an official 
opinion of this department. Your opinion request reads ae 
follows: 

"I desire to reouest an official opinion in 
behalf of m7 Sheriff Glenn Hendrix of Greene 
Count7 relative to hie duties. 

•May the Circuit Judge appoint a deput7 sheritr ­
as a guard to assist the Shf'riff of Greene County 
1n teking a p~iaoner to the State Penitentiary, 
Jefferson City, Missouri? 

•rs the sheriff entitled to collect from the 
State the milea~e and exPenses for said guard?" 

Two questi ons embodied 1n your opinion r~qu~Bt will be 
nurobPred one and two, in the order preaented and will be 
set out at the beginning of the diacuseion or their 
uartioular subject. 

QUE STI ON NO . 1 

"May the Circuit Judge appoint a _deput7 sheriff 
as a yuard to a ssist the Sheriff or Gre~ne 
County in t eking a prisoner to the Stete Peni­
tentiary, Jerf~rson City, Mi1souri?" 

Section 13413, R. S. Mo . 1939, is the only statute rela ting 
to the transportation of prisoners to the State Penitentiery 
wherein the term "guard• is used. This is a general at~tute 
in thf t no speoific distinctions a re made as regerda the 
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~ann~r of emplorment' ~f such guard in counties of different 
claesifioat1onl, thus the said sta tute would be •~plicable 
to the employment of the said guards in all counties. ~e 
proTieion for the employment of such guard ie stated aa 
follows: 

• * * * * When three or more oonTicta 
are being taken to the penitentis ry a t 
one time, a guard may be employed, but 
no guard shall be employ~d tor a l~ee 
nymb~r of oonTicts e~cent upon th~ ord~r . 
~er~d or ~ecord, or ~ judge of the 
~ourt in which th~ conT1ction WP S had 1 
end any additional guards employed by 
order of the Jud~e shAll, in no eTent, 

. exce~d on~ tor eTPry three prisonErs. 
~ * 4 * • 

(Underscoring ours) 

Applying the above ouotation or the aforementioned sta tute 
.to the question a t bend it ~ould seem t o fol _ow tha t the 
sheriff may, of hie own accord , emoloy the said gus rd 
wheneT~r the sheriff ia reouired to transport three or 
more pr1aonere t o the St atP Penitentiary et any one time; 
and it a leeaer number of prieonera are being so trana­
ported the sheriff may then employ such guard only uoon 
the order, entFred of record, by the judge o f the court 
in whioh the conT1ction ¥as had. It must therefore follow 
that the authority of the Circuit Judge, inaotaP as regard8 
the employment of such guard, "'ould ~ ~tend only ao far a s 
to oroTide authorization t o the eh~riff t o emoloy euch 
guard in the eTent tha t · o gus rd ia required to transport 
fewer then three prisoners t o the State Penitentiary. 

From the foregoing construction of the auoted proTiaion 
ot Section 1J41J, R. 8. Mo. 1939, 1t will be noticed tha t 
the aotual employment or the said guard ie a matter which 
oomea within the discretion of the sh~riff. HoweTer, it 
is the opinion or this department that , an a t +empted 
appointment of a apeoific guard by the Circuit Judge would 
have the effect of being s mere aug ~etton end recornmen~e­
tion to the sheriff t o e~ploy such ind1Tidual a1 a gusrd , 
wh1oh euggeetion and reoo~mendat1o n the eh~riff is free to 
accept or reject e e he may .see fit. If he eooeota the 
same and allows eaid ind1Tiau&l t o a l Ai .t in the traneoor-
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tat1on of the nrisoners t o the State Penitentiary he 
would 1n effect be employing the esid individual so 
reo9mmended as a guerd tor suoh purpose. 

After a oaretul and oomnlete studf or the entire ~ect1on 
herein involved, we round n~ nrov1s\on whioh provided tor 
the d1equalif1cation ot a denuty~eher1tf or other county 
ottioer to ao t ae a gua~d in assisting the sh~ritf in the 
traneporta tion of prisoner• to the State Penitentiary. , 
Hence , we are of the optnion thPt a. deputy sheriff may be 
emploJed: ae a guard to aasiPt the aheritf in transporting 
prieoners to the State Penitentiarr. 

QUESTION 2. 

•ze the sheriff entitled t o collect from the 
State the mileage and expenee ot eaid guard?• 

Sec tion 13413, R. 8. Mo . 1939, makee prov1eion tor the 
paJllent of the mileage allovanee ot euch guard . The 
pert inent prov1eion of Seotion 1)41) , R. 8 . Mo . 19)9, in 
this rega~d reads as follow• : 

• * * * * Por the s ervice• ot taking 
convicts to the penitentiary, the sheriff, 
county •~r~hal or other oftioer ahall 
reoeive the sum of three dollars per day 
tor the time ao tuslly and necesearily 
employed in traveling to and from the 
penitentiary, and eech gyard ehall receive 
the lum or two dollar• per day tor the 
Rame, and the sheriff , county marshal or , 
other otf1eer and guard shall receive five 
cents per aile tor the distanoe neoeeearilr 
traveled in going t o and returning from tht 
penitentiary, the time and d1etanoe to be 
estimated by the moat usually t~aveled route 
from the ~lace of departure t o the penitentiary; 
* * * * *. * ~ .• 

(Underscoring ours) 

It will be noticed that the above quotation rov1dea t...'lat 
the guard eo emDloyed ahall receive 2 . 00 per day aa hie 
fee and S¢ per aile t or the 41st noe necessarily travellea , 
going to and returning from t he penitentiary, aa re1m­
burlement tor expenees incurred by said guard in assisting 
the sheriff in the said tranepor•at1on of orineon~rs. This 

:provilion would , ther~tore, of necessity 11m1t the 11ab1litJ 
ot the State insofar ae regards the expenses of aaid guard , 
to the mileage allowance alone. and doe• not therPfore 
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entitle the sheriff t o collect trom the State anr amount 
in excess or the mileage allowanoe as erpen1ea tor laid 
guard. 

The prooedure to be followed tor the reooverr of the tee 
and mileage allowance or laid guard from the State is 
s tated 1n Section 1)41), R, s. Mo, 19)9 as follows: 

• * * * * before anr ola1m tor taking 
oonv1ots to the oenitentierr 11 allowed, 
the aheritt, or oth~r ottioer conveJing 
suoh convict, 1hall tile with the 1tate 
auditor an itemized atatement of hie 
aocount, 1n which he shall give the 
naae of eaoh oonv1ct convered and the 
name of eaoh guard aotuall7 emolored, 
with the nuaber of a1les neoea1artl7 
traveled and the number of da71 required, 
which in no caae shall exceed three d&Ja, 
and whioh aocount ahall be signed and .worn 
to b7 auoh ottioer and accompanied b7 a 
oertit1oate from the warden of the penitent1a­
rr, or hie deput7, tha t auoh oonv1ote have 
been delieverd at the penitentiarr and were 
aocomnanied b7 each ot the ott1cerl end 
guarda ·naaed in the account.***** * •• 

Beot1on 13, Article 6, M1asouri Constitution, 19us, provi4el 
tor the oomoen1ation ot Btate and Oountr ottioer1 dealing 
with aocu1ed peraona to be b7 salary onlJ. Said 1eet1on il 

' a1 fOllow•: 

'All state and count7 otticer1, except 
constablel and Juet1oes of the peace, 
charged with the 1nveet1Fat1on, arrest, 
prosecuti&n. custody, care, reeding 
oommitment, or traneoortat1on ot peraons 
aocuaed ot or oonvtoted of a criminal 
ottenae ahall be oomoenaated tor their 
ott1oial aerT1oea onl7 b7 salaries, and 
anx teea and chFrgea collected by any 
tuoh ottic ~ra in aych oaaea shall be PRid 
into the~eneral rev~nuP fund entitled to 
reoetve e aaae, •• provided br law. Any 
reea earned by any such otf ioera in civil 
ma tters may be retained by thea aa provided 

·by law~" 
(Underaoor1ng oura} 
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!he above quoted constitutional proT1a1on preoludea all euoh 
dea1gnate4 off1oere from retaining eald tees tor their own 
use and benefit. 

ProT1a1on tor the oolleotion and 41apoeition ot feel in 
or1minal matters ae pe~tain1ng t o oountiea or the second 
ola••• the olaa•1t1oat1on ot Greene Countr, ie made 1n 
Seotron 1J~47.20J ae follows: 

•tt ahall be the dutr ot the aher1tt to 
char ge, oollect Pnd reo~1Ye, upon ·behalt 
ot the oountr, eTery tee, penaltr, oherge, 
oommiea1on. and other money th9t aoorue to 
hia or h1e ottioe 1n oonneotton with 
or1minal matters, and all auoh reee, 
penaltie•. chargee, oomm1eaione, and mon~r 
oolleoted b7 him, ahall at the end ot each 
month, be paid b y him to the oountr treasurer, 
a1 hereafter proTided. 1 

It will be noticed that the foregoing QUoted eeot1on recu1ral 
the collection ot all such tees to be made by the eheritt 
tor the benefit or th~ county and the same shall be pa1d bJ 
him to the oounty treaaurer. 

It ie our opinion that the eher1ft or a aeoond olaaa county 
ie en~itled t o oollect from the State the mileage allowance 
ot S¢ per aile neoeaearil7 traYelled bJ said guard 1n going 
to and returning trom : the pen1tent1arr and the t 2.00 tee 
proY1ded for •• paJaent to said guard and that the ah~ritf 11 
then required to par anr euae eo collected• into the countr 
treaeurr; if the guard eo employed is a deputy sheriff. 

CONCLUSION 

It ia,thererore, the opinion or t hia department that· a 
deput7 aheriff may be emplored b7 the eherltt ae a guar4 to 
aeelet eaid aher1tf 1n the traneporta. tion of' p:r1•onera. to 
the State Penitentiarr; tha t an a t t em-pted appointment b7 
the Circuit Judge ot a denut7 sheriff to s~t a1 a guard 
to eo aasi s t · the sheriff ia of' no more effec~ than to 
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oonat1tute a euggeat1on and reoommendation t o the aherift 
to emplo7 the aa14 deputy as a guard, ana it 1e further 
the op1n1on of thil department that anJ teea and remunera­
tion reoelTed by the said deputy ah~rift tor pertormanee 
ot the dut1ea of a gu9rd shall be eolleoted troa the State 
b7 the lher1ft for the benefit or the county, end na1d b7 
aaid aherift into the count7 treaaurJ. 

APPROVED 

J. E . TAYLOR • ~~ 
ATTORNEY GENF.f!A:/~ 

PMS:A 

I 

Reepeotfully submi t ted 

PHI LIP M. SESTRIC 
Aaaiatant Attorney General 
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