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CONDEMNATION PROCEEDINGS: Section 523.040 RSMo 1949, requires a

COMMISSIONERS!' REPORTS: commissioner's report in a condemnation
RECORDING FEE: proceeding to be recorded, and each tract
WHEN COLLECTED: to be separately indexed in the deed rec-

ords of the county in which the lands are

located. Recordling fee shall be taxed as
costs, and recorder shall record report without tender or payment of
recording fee 1in advance,

February 2, 1959
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Honorable James H. Anderson
Asaistant County Oounselor
Jackson County

Kansas City, Migsouri

Dear Wr. Anderson:

This 1B to acknowledge receipt of your request for a legal
- opinion, which reada as follows:

"We have been &sked Ly Mr, Nathan Scarritt, Recorde
er of Deeds of Jackson County, for an ¢pinion con-
esrningiﬁ ‘Report of Commissioners' appointed for
sewer dlstricte, highways, public roads, ete,,
gi:actiag redl proparty situate in the County of

"Under Section 523.040 RBMo 1949, the Recorder
of Deeds is required to record in his office a
copy of the ‘Report of Commissioners' and the
fee for &0 recording shall be taxed by the clerk
as costs in the procesdings, and thersupon such
company shall pay to the said clerk the smount
thus assessed for the party in whose faver such
damages have heen assessed,

"However, in Bection 59,320 RSMo 1949, it states
the recorder shall not be bound to make any rec-
ord for which a fee may be allowed by law, un-
less such fee gh2ll have been paid or tendered
by the party required the recard to be made.

"In Seotion 59.440 RSMo 1949, 1t states in the
book to be known &s 'The Abstract and Index of
Deeds,' among other appropriate columns, 8 column
deseribing the lands ccnveyed or affected shall
be‘ kept . -
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"Would you please give us an opinion &s to whether
& 'Report of Commissioners*' shall be racorded and
the fee for such recerding collected later, and
also, whether each tract of land described in the
re£o§t?gf the commissioners shall be indexed sepa-
rately




Honorable Jamea H. Anderson

Your inquiry, in reality, is three inquirtes, whiech we have
rephrased for convenience of diaeussipn in the following order:

(1) Shall the commissiomer's report in a condemna-
tion suit be recorded? ‘

(2) If such commissioner's report is required to
be recorded, shall each tract described in the
report be indexed separately?

(3) If the commisasioner's reggrb is required to be
- pecorded, shall the fee be paid before such
recording, or may the recorder collect the fee
at a later date?"

All statutory references herein are to RSMo 1949, unless
otherwise spegified.

Section 523.040 authoriges the court before whom a condemna-
tion sult is pending to appoint appraisers to asseas the damages
which the owners of real estate may sustain by reason of the ap-
propriation, and reads as follows:

"The eourt, or Judge thereof in vacation, on beling
satisfied that due notice of the pendency of the
petition has been given, shall appoint three dis-
interested commissloners, who shall be freeholders,
resident of the county in whieh the real estate

or a part thereof is aituated, to assess the dam-
ages which the owners may severally sustain by

reason of such appropriation, who, after having
viewed the property, shall forthwith return to

the clerk of such court, under oath, their report

in duplicate, of such assessment of damages, setting
forth the amount of damages allowed to the person

or persons named as owning or claiming the tract of
land condemned, and should more than one tract be
condemned in the petition, then the damages allowed
to the owner, owners, claimant or claimants of each
tract, respectively, shall be stated separately,
together with a specific description of the tracts
for which such damages are assessed; and the clerk
shall file one copy of said report in his office

and record the same in the order book of the court,
and he shall deliver the other copy, duly certified by .-
him, to the recordey of deeds of the county where the
land 1ies (or to the recorder of deeds of the city of
8t. Louls, if the land lies in said eity) who shall
record the same in his office, and index each traect
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Honorabhle James H. Anderson

seperately as provided in section 59.440, R3Mo 1949,
and the fes for se recording shall be taxed by the
clerk as costs in the proceedings; and thereupon
such company shall pay to the said eclerk the amount
thus aasessed for the party in whose favor sueh dan-

' ages have been assessed; and on making such payment
it shall be lawful for sush company to hold the
interest in the property so appropriated for the
uges aforesald; and upon failure to pay the assess-
ment, aforesaild, the eourt may, upon motion and
notice by the party entitled to such damages, en-
force the payment of the same by execution, unless
the said company shall, within ten days from the re-
turn of such asgessment, eleet to abandon the pro-
posed appropriation of any parcel of land, by an in-
ptrument in writing to that effeet, to be filed with
the oclerk of said court, and entered on the minutes
of the cowrt, and as to 8o much a8 is thus abandoned,
the asséssment of damages shall be void."

The section imposes the duty upon the clerk of the court in
which the condemnation proceedings 1s pending to file one copy of
the report of the commigsioners in his office, and to record it in
the order book of the gourt., A second sopy, properly certified by
him, shall be delivered by the clerk to the recorder of deeds of
the county where the lahd lies, or to the recorder of deeds of.
the City of &t. lLouis, if the land lles in said eity. Upon receipt
of the commjspioner's report, the recorder shall record same in his
ogr%ﬁg, and shall separately index esch tract, as provided by Seec.
59.440, .

In answer to the first ingulry, it 1is our thought that the
report of the commissioners in & condemnation sult shdll be re-
corded by the recorder of deeds of the county in whieh the real
estate described in the report is leocated.

In answer to the second inquiry, it is our thought that when.
the recorder records the enmmiasi@ner's_reﬁart, he shall index each
tract separately, as provided by See. 59.4k40O, v

In digcussing the third inquiry, we refler you again to Sec.
523.040, supra, which speeifically providesz the fee for recording
the commigsioner's report shall be taxed by the clerk as costs in
the proeceding. Seoc. 523.070 provides what parties shall pay the
coste ina condemnation proceeding and reads as follows:

"The cost ef the proceeding to appropriate the
right of way shall be pald by the company seek-
ing the appropriation, up to and including the
filing and copying of the report of the commis-
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~ Honorable James H., Anderson

gloners; and the caurt, as ta any coste made by
‘subsequent litigation, msy make Buech order as
its disoretion muy be deemed just. The court
shall allow the commissionsre A Péséonsble com-
pengation for theipr sarvtnwas-, 1ch shall be taxed
as costs in thn 9vo¢e¢d1ngu. :

Thus, it is noted fyom the lanﬁvguatqd seﬁtmén that thn oosts of
the proveeding, up to and ineluding the filing and aapgins of the
sommissioners' report, shall be paid by &he applicant eondein-
nation, end the court may mele such Appropriate order as he deems
‘necessary, with veferense to the P%wmanb of costs subssquent to the
filing of the gomaissioners' rep Certainiy, the rmuavdi

the report would eeﬁsﬁaﬁuhc costs up to this point, and the 1

bility for the recordin t&as would be th&t of the applicant t@r
condemnution, o

» opinion maquaﬁt glao aa&ls attention to Seo, ,_.326,
tﬂ?thg@ﬁtfaet that the recorder is not required to record any
instriment until the legal fee For wecording Las fivst “been paid
or tenﬁewaa to the r&eamd&r. ‘3ald gestion reads as follsws:

"The recorder shall not be 3¢unﬁ %o make any ree-
erd for which & fe¢ may be sllowad by isw, unless
such fe¢ shall have been paid or tenderaa Ly the
party requiring the rceard to be made.

No exceptions of any kind are made in this section, &nd the general
terms used therein dre brosd enough to include fees for recording
commissioners! reports and to require the psayment of the fee in
advance of recording. If’thia is the proeper construstion of the
seetion, then there is & confliet between the provisions of the
seotion and those of Sec. $23.040, supra. Said latter section re-
quires the clerk to téx tha rea@rdi few as costs of the proceed-
ing, and that the certified copy :he report shall be forwarded
to the recoyder of deeds "who sh 11 record the same in his office”.
The inplicdbtion is, the fee shall not be paid in advance, even
though the liability of the dpplicant for econdemnation is fixed,
but is %o be paid at a date subsequent to the recording.

In this connection, we call attention to &4 primsry rule of
statutory sonstruetion, believed to be applicable here, which is,
that when two statutes are in confliet they should be harmeniged,
if poseible, so that both mAy be given effect according to the ap-
parent legislative intent, In the event such statutes are so re-

pugnant to eaeh other they canpnot be harmonized, and it appears
thét one deals with a glven subject in a general way, while the
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aﬁhﬁr deals with a part of the same subject in & more minute and
definite way, the latter is a spaeifio statute and i1ts provisions
will prevail over thoge of the general statute. These principles
of statutory construetion were discusged gnd followed in. the case
of Palton v, Fablus River Dralnage District, 219 SwWad 289. The
pain issue of the case wis whether the county ccllector waa en-
titled to receive a one and threé<fourths per cent commission for
ecollecting drainage distriet taxes under Sec. 11,072, a general
statute, or whether the collector was limited to & commission of
one per cent under Bec, 12,344 RSMo 1939, & special statute, In
disocussing the issue, the court sald at l,o, 291:

"The one and three~fourths per centum for ser-
viees under Seetion 11072 is for collecting the
general atave, county, school and road taxes
and the faet that that law was enacted in 1915,
after the enactment of Seetion 12344 does not
repeal, alter or supersede Sectlon 12344, It
has long been the law that 'Where there is one
statute dealing with a subject in peneral and
comprehengive terms and another dealing with a
part of the same subjeet in a more minute and
definite way, the twe should be read together
and harmoniged; if possible, with a view to
giving effect to & consistent legislative pol-
icy; but te the extent of any necessary repug-
nancy between them the special will prevaill
over the géneral statute, Where the special
‘statute 18 later, it will be regarded as an
exception to, or qualification of, the prior
general one; and where the general act is later,
the special will be construed as remaining an
exception to its terms, unless it is repealed
in skpress words or by necessary implication,'
Btate v, Richman, 347 Mo. 595, 148 S.W.2d 796,
loe. eit. T799; Stéte ex rel, Buchanan CQunty
v. Fulks et ai., 296 Mo, 51& 626, 247 8.W. 129."

In applying the doctrine enunciated in the Drainage District

case, it is found that Sec. 59.320 is a general statute and re-
quires the recorder's fee to be first tendered or paild before
any instrument is recorded by him, From thls section it would
appear the fee for recording the commissioner's report should
be tendered or peid in advance. Such & construction is in con-
flict with Sec. 523.040, which requires the recorder's fee to
twed as gourt easts, and implies no such fee shall be ten-
dered or paid in advance. It is believed that the provisions
of Sec., 523.040, a speecial atatute, shall govern with refer-
ence to the payment of the fee for recording the commisgsioner's
report, over the provisions of Sec. 59.320, a general statute,
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‘Honorable Jumes K. Andwwn

whnrufarw, in view ar the fwrasaing and in answhr to the
third inquiry, 1% is our thought that the recorde unbiuth-
origed to vequire his fee for revording the rﬁpavt ar coiinission~
era in & condemnation pweaeadins to be ﬁemﬂara& or paid in ad-

vance,

nt that the

« ;"g*fb»q 4t s the epinian of thiﬁ departn
provisions et’ A 5ﬂ3.aha“ SMo 1949, require the repont of

conmisnioners ' 161#»-#$@¢¢§u1;, bﬁ_ha“maeoraea._;
edch tract dcsaribtd in aitdigﬁwér% %8 be & ately indexed
in the desd pecords of the ¢ ounty in wh&ah sush lands are 1o~
cated, énd that the fee for recording such report shall be
taxed as & part of the cests of the pvaaandiaa,

It is the fupther opinion of this department that it is
the duty of the recorder to record the report of the commis-
séonare without the tender or payment of tha reeerding fes in
a vame.

The fartgei aginien which I htr#by appreva, Was pre~
pared by my assista Paul N. Chitwood,

Very truly yours,

John M, Dalton _
Attorney General
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