RECORDER OF DEEDS: Recorder should not refuse to accept plat
ST ' on sole grounds that it does not bear sigha-
LAND SURVEYORS: ture and seal of a registered land surveyor.
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Honorable J. A, Appelquist Q& 4
Progecuting Attorney
Lawrence County L‘

Mt. Vernon, Missourl
Dear 8ir:

We have your request for an opinion of this office,
which request reads as follows:

"A problem has been called to the attention
of this office which appears to concern &
matter of first impression in this County
and perhaps in this State and the issue

is therefore referred to your office for
your opinion on the problem.

"The problem is a3 follows: There has been
presented to the Recorder of Deeds of Law+
rence County & plat of a subdivision of lotsa
situated within the c¢ity limits of the municle
pality of Aurors, Missouri., Attached thereto
in proper form is a dedlcation and a certifi-
cate from the City Clerk reflecting acceptance
of the proposed subdivigion,

"At this point it should be noted that the plat
or survey while prepared and drawn ln detall
refleeting numbered lots thereof does not re-
flect thereon the impresslon of nor 1is affixed
thereto the personal seal and signature of a
registered land surveyor.

"7he plat itself does not reflect patently that
such plat was prepared by a registered land sur=-
veyor or by one under the authority and direction
of & registered land surveyor.
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"More apeeifiaally, in youyr apinamn should
the Reaorder of Deaeds refuse to admit such
plat and refuse to recopd the asme In his
office in recognition of the Statutes of
Missouri and in .pm:wum Chapter 3#& and
sections therew .

ypparent fram the face of ﬁhn plat
el plat has not been drawn to
aaale nor has there been a sgale natéé on
the plat which doubtless causes the plat
not to be sufficlent by reason of seetion
445,020, however I am still eoncern
~aa far as the intendment of the statute '
required under the new Sestion 344,120,

“Attaehed hereﬁm for yunr'czaminatinu is &
phﬂﬁaaﬁatic aopy of the plat in qnaation, '

Yo would apprﬁe&ate an early reply in
this matter a8 at this writing the Recorder
has been advised to refrain from reaerding
same antil fmrhher advised by your effiee.

Seatian 59.35i. V.AM.8., provides, in part, as follows:

it shall be the duty of recorders to
rseard

1) A1l deeds, mortgages, conveyancesa,
deeds of trust, bvonds, covenants, de-
feasances, opr other instruments of writing,
of or concerning any lands and tenements,
or goods and chattels, which shall be
proved or scknowledged according to law,
aggiautherizea to be recorded in their
offices,”

“Generally, the duty of the recorder is to receive and file,
or receive and record, as the case may be, such instruments, and
only such instruments, as by law are entitled to be filed or
recorded, and to file or record them in such manner as to serve
all the purpos&a of the law,. In the absence of a statute to
, it 18 not his province to determine whether the
partiaa have made valid instruments or to add notations with
regpect to their validity," 76 ¢.J.8., Registers of Deeds,
Section 10, page 514,
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mha &egiﬁlatura in Hiasauri has prﬁsaribed certain esnn

~ ditione which must be complied with before & plat mey be acaepﬁed

for recording by a recorder, Amor aueh are those found in

Section k&s,f » V.AMB,, and res ‘as follows:
ﬁgwgf*-‘-n; fi;;ﬂvtgr qmnatruﬁtqﬁ, which
1s authoris ired by law to be

;r@wamaed, or 1n$¢ada¢ to form part of any
-proceedings for- the partition of real
estate, shall be drawn to a scals, the
scale to be noted on the plat, h¢w¢ Wb
ten on its face a8 its title, end show
ﬁhe blook, saetiaa, United 8tates survey,
or pert thereof, it purports to represent.
If ‘the land pls&tadﬂbe-leiﬁ than a nhnla
‘block, section, or United atnw, By,
the plat shall e ‘corprectdd in aaah‘_“' >
a8 to ghow the paaitien of suah land rela-
tively to the remainder of the bleck,
~gection, or United Ztates survey, &g the
case may be; and if such land be inter-
sected by a quarter-section, seetion, or
United Stetes survey line, such 1ina‘aha11
be indicated on the plat and dlatingul
by suitable words and figures, and ﬁhall be
done in such manner that the precise location
of the land purported to be platted can be
deterniined on inspecting the plat; provided,
however, that the provisions of this section
shall not @pply to any plat issued by authors
ity of the United 8tates, or the state of
Hiﬁaoari.

. BB you have pcinﬁad out, the plat hare in question does not
meet fhese requirvements, and for that reason alone the recorder
would be Jusilfied in refn&ing to aeeept and record it.

Assuming that this defeet.might be eerreete the gquestion
remaing a8 to the effect and meaning of Bection 3&4 120, V.A.M,.S8.
That section reads as follows:

- "It shall be unleawful for the recorder of
deeds of any county, or the clerk of any
city or town, o the clerk or other proper
officer of any sohool, roed, drainage, or
levee distriet, or other oivil subdivision
of this state, to file or record any map,
plat, survey, or other document prepared
by any land surveyor, which @oes not have

0‘3&
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1mpraased tharacn, and affixed bharnte,

the personal seal and signature of the
regietered land surveyor by whom, or under

whose authority and direotion, the map,

plat, survey, or ethsr document was prepared,”

That section is & part of the law enaetad by the General Agsembly
to require the registration of land surveyors. Section 344,010,
V.AM.8., & part of the same l&u, pravidens

"Por the purposes of this ehaptar:

_."(1) 'Land,uurvmzﬁgg' means the swrveying

- and mea area of any portion

of the earth's surface; locatifig snd messuring
the lengths and directions of the boundaries

of land, and the contour of the surface thereof;
and the’ plotting of lands, and subdivisions
thereof in this state, rar'campanaation in any
form or manner;

*"(2) A 'land surveyor' is one who surveys
1snd, or who offers his services to the public
as & land surveyor or surveyor of lsnd, or who,

by advertising or in any other manner whatso-
ever, holds himself out to the public as being
authorized by law to practice 1and gurveying,
or to survey lend in this state.”

Section 344.020, V,.A.M.8., provides:

"It shall be unlawful for any person to
prectice, or offer to practice, or to in
any manner advertise or indicate to the
public that he 15 enga%ed in, or will en~
gage in the practice land surveying in
this state, without first registering with
the state ﬁoard of registration for archie<
tects and professianal engineers, a8 a
land surveyor."

In none of the provisions of Chapter 344, V.A.M. s., in
regulating land surveyors, ls there to be found an absolute
‘prohibition against the preparation of plats by a person ether
than a 1?nﬂ surveyor. Seotion 344.010, supra, defines s "land
surveyor' as one who surveys lands, and the same section defines
"land surveying" to include "the glotting of lands, and sube
divisionsg thereof in this state, for compensation in any form
or manner." These sections elearly do not exclude anyone other
than a re%istered land surveyor from preparing plats, In the
absence of any absolute prohibition ageinst the preparation
of plats by other than land surveyors, there is no basis for

R
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an aasumption by the recorder that the plat here involved was
of necessity prepared by a land surveyor,

By the same token, the Leglslature has not prohibited the
recording of plate prepared by a person other than a reglstered
lend surveyor, They have provided that a recorder who records
a plat prepared by a land surveyor is liable for punishment for
a migdemeanor if he records such plat without 1ts bearing the
glgnature and seal of the reglstered surveyor who prepared the
plat. Should & recordexr know that a plat tendered to him was
8o prepared or have reasonable %gounds for such belief, he
would be justifiled in refusing to accept it for recording.

We perceive, however, no basis for his refusal to accept a
plat for recording on the sole grounds that it does not bear
the aignature and seal of a registered land surveyor.

The case of In re Mechanica' Bank of Brooklyn, 156 App.
Div, 343, 141 N.Y.8. 473, involved a New York statute whieh
provided that no mortgage should be recorded until the tax
impoged by law had begen pald. The regulation wss promulgated
by the S8tate Board of Tax Commlgsioners to the effeect that
whenever a recording offlicer had reasonable grounds to belleve
that an instrument ¢ffered for record was intended to operate
as g morigage, elthough on its face was to be an absolute con-
veyance, he should refuse to record it without the payment of
the mortgage tax, unless he was furnished by the party offering
the same an affidevit that the instrument was not given as a
security for the debt or obligation. The bank tendered a deed
for record and the register of deeds refused to accept it withe
out elither the payment of the tax or the furnishing of the affi-
davit., In an action for mandamus to compel him to accept and
record the deed, the register's return stated that he had reason-
able grounds to belleve that the instrument was intended to
operate as a mortgage security because it came from a bank whose
business it was fo conduct banking and make loans on collateral
and other segurities. The court held that the recorder was not
authorized to refuse to accept the instrument tendered. The
court stated: "Without determining the power of the State
Board of Tax Commissioners to prescribe the rule above referred
to, if the power exlsts, the facts here disclosed furnish no
ground for 1ts attempted enforcement. Mere suspicion is not
synonymous with bellef resting upon reasonable grounds., * * #
If a state bank could only accept a conveyance of real property
by way of security for a loan, there might be some grounds, for
the pﬂsition taken by the respondents; but such is not the
case.
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In view of the fact that the recorder might subject himw
gself to oriminal penalty for recording an instrument prepared
by a land surveyor which did not bear the name and seal of the
gurveyor, the recorder wlll be justified in making inquiry with
respect to the instrument tendered to him, but the mere abaence
of the seal and signature by and of itself would not, we feel,
be aéégﬁal besis for his refusing to sccept the instrument for
recording.

LUSTON

Therefore, it is the opinion of this office that a recorder
of deeds may not refuse to accept for recording s plat on the
gole grounds that it does not bear the signature and seal of &
registered land surveyor. ‘ ,

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Robert R. Welborn.

Yours very truly,

John M. Dalton
Attorney General




