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When- ett!oe ·· ot ce.unty- supe·rin.tenieat 
or·· scnoaler vacant;- clerical· assist--·· 
ant · t0. county super1ntenden1f ·may·· ·n.ot 
tie eilipletea. nor·· may any other person 
he·· emplayea· ·to -·perform ciluties or 
county superintendent. 

October 23, 1959 

Dear tcx-. lavenpo."• 
: ·. : --~ ;'·,-'~:.·. . .. 

•te MY*· .an un'titu.l lltut~on tn. tiU• count:y. 
!'he . ·~\Ul•l· Su.pe~~nt ~t School.• bas •· 
atp.e4 -·ana··. l~ft. ·tB oc>UD,ta,r. !ttl Cl- or 
hoW~ ··baa.~ t-Ot$1•41 to keeP -~ ot• 
tt<f& 9~ »-~116 ·qpo•~~~·· lt. t#'st 'rhi• 
wa.a ·alrtotl.v ~•'*"' butt we now umteratand 
tiiaii',~-· ttOt·~~vill".ifttu(tatecl t~t ·h8 mar· -
rtot ··-·. llJJt :appoizi~t ot. a Oqunt7 Super1n· 
wn4t1n' . Qt Sc~ools in ttda Coun~7. :tn thtt 
t~,.ttea~l.e -tu~~~. we ha,ve a neect tc>r the 
Qtt1·oe tO be k;ctpt tl.Pin -.nd certain routine 
dutos · t.o be lttijt to· date. 

u I. p ... t ot the ieC:t.'9t~t S salQ7 ia paid by 
the St•te ot M1e.e.outl. · 

"Ou ttu.••·ttonll ._..: 

'
1 1 •. C.an the Oo~t7 Cot<Wt ler;ally retain the 
s•rvt'oee ot · th$ Seoretm and . ke&p the of"tioe 
open wl1.ere. no Oounty S~perintendent ot Schools 
oocuple• ottice·?-

n-a. Will the Sta~ or.' Missouri pa7 1ts part 
ot the aal.an ot such Secretary ~der these 
condt tion8. 11 

--· :-
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cu~etlp (JOua•v M1tJS a eou.n,,. _of • ~-~ . e1a••• the 
.,lteJ.blt. ••w• t• a.oil!on lfiT~aro. aaMO eu.. ••· 19$1• 

_ whtoh Mda aa fo1lowet 

·'_t_-The __ -____ -•._- __ -_cotm __ -_·_•_-_·._r_ .- __ -_•_ u.M_._-.,_ -·tn_-_-._·_. __ *-•_·mteft_· _·: : .. ___ ·:_t _ol_· J»U_ .• __ ·b_-_1_1•_-- • __ oJ:too_·_ la shall bl a1.101ft4_ out ,, Vte eountr _......, 
net tp esue4 ,._,,~ttv• per _eent_ of bta 
-~-·~ to»_ 4141\lU u4 •o•u...,__ _ ; trawuna t*-.•~ .,.. ~~,. ·~1nt.•• ent qf pu)J1t4·J!Job0o18 __ $ball )e· permt_,_. ·ce 
eilll-•r cW.-t.-1 •81•1Qo•• to VbOa t\le" 
~:u~ R. ptd not 1••• til@ ••••n _ lt~4 _ 
&Q4 __ t#.t._ f.ol~~ _.. _.,. t,llU- one -~Qaml 
-tt•• h~ct 4011 ... , _ •w~ ~ be deter-. 
M.M4. ·.ua ttu4 _ b7 _ tmJ ommtt oo~, ae•n 
h~ct D4 tittr ttol.lat• ct wMok ab~l_ be 
pat4 _1Jt t\tt ... ._ ov.~ ot __ atate ethool ~" 
t~ a.-_ to. 'H inol.~ _bf , ... 8\atcf 'QGUI. ot 
••aa1'1tm q a~~_ o.t * appoft1...-t ••• 
bf;toH. lllPit W~tr•,b•t;- or •·•ob ,.._..,. _ 'fha 
C01lfltJ' IOllrt atua.-~1, 'QOtl ,..eetat1on. of bte 
bl~l JJroperlf. htttng_ ftrtll_ btl a•~ •• 
neoeae_, eltJ)tl\4#-~a tor t.rav.Utl\8 e-..nMs 
draw_ •• Uft'at\t upon· th4l- count¥ trea.ald7 tot-

t:,_r.t,;;.::;:t1o~t0:'\-~,!~~ 
au~ ete.-toal_ emp1otee-• '?r ..,1~"• aueh 
bill llaVJnc 'been 8»Prcv•• br •• eountJ" 
auperittHn4e.nt _ an4 •1141 t.-4 b7 •he e-out7 · 
eo"tWt# d.,u a_ warrant . t&eh Wtonth tor-· »&J· 
ment ot H.M o"Q,t ot l110nct78 provided. 'Dr the 
stat<t t•t Juch p~te '-· an4 the·_ Oounty 
oo~t $hall upqn pNQntat1Qn ot a p~per 
bill bJ aueh cle:r1oa.1 tmployee, or -.lo,eea, 
eu<Jh bill b#Vill& betn approved b7 the county 
s~rlntien(lent. draw a warrant eaoh DUJnt)l 
upC)n _the eount7 treaaUJ7. tor that .Pat.-t ot . the 
oompentation tor eucn purpose in exoeaa ot 
that pro1r1ded b7 the etateJ prov14e4~ llhen 
the .count,- uup•r1ntendent shall _tuft!ah. bi~J 
own eonv•ranee, the nte- allo~d. to11 llliltua.ge, 
shall be seven cents pel' mile for e-.oh mil.e 
actna111 and. necese•r1ly traveledJ pt-ov:Lded 
f'ti.l'ther. that all warnn;te in papenii tor 
olerieal hire sball be drawn in favor ot the 
person or pereons Who render •uch aervioe-a~ 
and in no cue shall ~he county supe,intend-­
ent personally receive any part thereot .. u 



Honorable Dill Davenport 

It is to be noted that by the above statute the county 
superintendent ot aohools. is permitted to employ ole~;tcal as• 
eietanee. lin the presentation ot a bill by such a .clerical em• 
ployee ot the county euperintendGilt.. 1 t 1B further provided 
that such biU· •hall. first have b••n approv•d bJthe county 
sull8rinterutent be~o~ a war:t>a.nt 1a 1asu~d. • · Since onl.J the 
county SUJ>ettintendent ·at schools and not the county court is 
permitted to emptor such an assistan~. ~d the bill tov &ervioes 
ot such e1l1J)lotee lt1~st be approved bf him:, we see rto way that a 
clerical aule.istam~ to the county super1n~endent ot schools oan 
be· employe4 when. there is no one hOlding tile ott ice ot county 
$uperintendent ot schools. · 

The next question would be whether the county court could 
employ a person no.t dea~gnated as ~lerioal asaietant to the 
ccunt3"' superintendent o:r·sohools to perform the duties imposed 
by law upon the county, euperintendent ot schools. 1n that 
connection, we are &nelosing herew1 th a copy or an opinion of 
this office ia•ued to J. w. Thurman• d.atedMa.rch a2~ 1951., wh•re­
in it was concluded that there wa• no authorit,- tor the county 
couxrt to appoint a person to carry out part of the duties im­
posed by law \lpon, "the eounty hignwe.7 engineer. Also :tn the 
enolos&d opinion 1aaue4 to Edward V •. I,ong. dated Febru&J:7 24, 
1939. it was held that the county court could not .ppoint a 
person to pez.foJ:Im dUties imposed by law upon constables even 
though all the constables had resigned and refused to serve. 

A county court is only the a,se1;1t of the county w1 th no 
powers exc~pt tho~Je granted and 11mited.by law and, like other 
agents, it must pursue its authority an~ act within the scope 
ot ita powers. Bradford v. Phelps County, 357 Mo. 830, 210 
s.w. 2d 996, 999 [5•71. The routine duties to which you refer 
in your letter are those imposed \tpon the county superintendent 
of schools and not upon the county court. There is no statute 
authorizing the . county court to appoint or employ some person 
to carry out the duties imposed upon the county superintendent 
or schools nor may such authority be reasonably implied from 
any power gxpressly granted to the county court. 'l'heref'ore, we 
are of the opinion that the oountt court may not employ and pay 
some peraol"' to perform duties imposed by law upon the county 
superintendent of schools. · 

The State Board of Education is directed by Section 167.270, 
R$Mo Cum. Supp. 1957 J to include in 1 ts August apportionment of 
school moneys the sum or $750.00 as ;he state's portion of the 
salary of the county superintendent's clerical assistance. This 
obligation ls imposed upon the State Board ot Education regardless 
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Honorable Bill Da:ven.po:rt 

·Xt ~· .. ·optn:l.on. ot this otf1e4 th$.t when there iQ a 
vacancy in tb.e otJ.t1.oe ot county IIU,•~ntl»ldent of ecltoola~ tnere 
1a no autilt\rtu;- ·tor :the oounj;y ootU;'1} .. ~o ·etnplo7 .. a c1er2.oal -.s­
s18t$.1'lt . to tme eo:u.nty superintenctent ot . aohoola# nor 1$ there 
a.n¥ authorltV tor the county oouri.to emploY" &.nJ' othe~pereon 
to. o~ out . dut~ea imposed upon the ·.oounty super1nten4ent or 
schools. The $750.~00 provided bJ'. s.tatute. t~r clerieal as­
aiettance to th'· .. co1.Ult7 au;ertnten~nt ot. aoh®ls nll oonttnue 
to be sent to·· the CO'I.lftty as part ot the · August apportionment 
ot school. moM78.t b"t if _it cannot l>e wsed tor the P\ll'PO&e of 
pq1:ng for clertoal · a&sistano• to the county tJU.J)er1ntendent of 
sohoola., it 1• to })e. returned to .the state at the end of the 
t1a043. rear. 

The fo~go1na; opinion, which I berebr approve, was pre .... 
pared. by rq Assiltant, Jo_hn w. Inglish. 

. .Nl.t'l'liC 

Enclosures 

Your$ very trul~$ 

JOHN M. DAT.JrON 
. Attorney General 


