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- ",LOTTERIES: - The contest known as "Tangle Towns" 1s not a lottery.

February 23, 1959

Henarable Thomas F, aglatan -
Giroculit Attorney, Clty of 8t. Iouls
' Munielpal Courts Bullding
8t mauin, aastauri o .
 9®&? sirz | | 1 '
fbur recent requestﬂrer~an 6fficial epinion reads:

' "In the Sundey, Jamuary 11, 1959 issue of the

8t. Louls Eak-'Biag ch there appeared an anw
ggunaemaa* of a contest entitled U.8, Tangle
ounsg .

;p@aaﬁ,ia_ge be Pun en & 6&11y

‘winnérs being amnounced
period. Iu the event nf a tie, a series of
tie~breaking pny,les will be publighed,

- "The purpose of this letter 18 to requeat
your official opinion se to whether U.S.
Tangle Towns conatitutes a lottery as pro-
hibited by Bec. 563,430, RSMo 1945,

"Gopies of the Jamiary 1llth and 12th puzzles
and the contest rules are enclosed for your
ecnsidaratian.

The aperatian 1nv01ved in "Pangle Tuwns" is not complicated.

In an issue of the pr@meting paper, in this instance the S8t.

- Louis Post~Dispatech, there appears a square within which there ap-
pears, in the upper left hand corner, an outline ef the state in
which the town, whose name is gought, 18 located. The remainder
of the square is taken up with letters of varylng size, fitted to=

~ gether and in varying and upusual positions. These letters spell
- the name of a townh which i3 located within the state whose outline

appears in the upper left hand corner of the square. Below the
square containing the letters and the outline map is a clue, In
the January 12, 1959 issue of the 8t, louls Post-Dlspatch, this
clue reads:;



Honorable Thomas F. Eagleton

"fhis place is situated on a river, BEven be-
fore the arrival of the rallrcads in the 1870%s,
gotton and hides were shipped in gquant - 011-
well machinery iz manufactured hﬂre, The city
haa become known as. a style centey,” -

Below this 1s a dotted line upon which. thn partieipant is to write
in the name of the city, Below this line is a place for the name
and address of the participant. Below these lines there is a list
of clties; one of which is the city referred to in the aquare, In
the January 12 lssue, there are twelve citles listed,

| ﬁixtymsix of thesae. puzzlea will be published, The gontestant
is not to send in the puzzles as they appeer from week to week, but
15 to walt and send in all sixty-six at one time.

The entrants in this partioular contest are limited te individ-
gals re§4ding in Missourl, Arkensas and I1lindis (excluding Cook
ounty. , ,

The rules, as seb forth in the . January 12 issue of the 8t. Louils
Post«Dispateh, state that when the contest has run through its first
phase of the sixtyesix puisgles, that 4if 1t is found that there ave
entrants wht have tled, thét is who have auaeessfully solved the
puzzles, that what 18 called a "Tile-breaker” contest will be held
for fhoae persons who have auacessfully solved 811 of the sixty-six
puzzles, .

This “"Tie-breaker” cantest differs sansiderably from the type
of contest which preceded 1t. The "Tig=breasker" works in the fol-
lowing manner: We are informed by the contest editor of the 8t.
Louis Post~Dispateh that the "Tle~breaker" contest this year will
follow the same patterm that 1t had followed in preceding years.
A8 being representative of that procedure, we received on February
T; 1959, from Mr. Don Smith, & copy of the Times-Picayune, New
Orleans, loulsians, dated Wednesday, April 2, 1958, In that issue,
the names of 590 towns and citles are set forth., In parallel rows,
there are also set forth the following humber of letters:

A-23 - =6 k=6 | P=7 U=
B=8 a=8 . L=15 Q-2 V=
@11 He8 M=10 ~ Re18 W5
D-10 I-Ll4 CNe1T7 S-14 Xe2
B-22 J=3 0=1 T-13 Y5

, | Z-3

The contestant then ig to mske from the above number of letters
submitted a3 many of the place names as are submltted as possible,
One of the ldeas, of course, is to use all or as nearly all as possi-
ble of the letters which are submitted. However, the matter is more
complicated than that and we quote from the rules as set forth:

-



'3 POINTS should be erediﬁeé £ur eash place -
name spelled from the puzszle letters and
ligted on th& hlank provided. S

“3@ P@iﬁ?& shnuld be eredited anéh time an
¥0% end an 'N' gppear together in 2 m:mc-
ted plane name 1& ;fft erder, ‘aﬁ. .

113 POTNTS should be credited each time an
- &Y and an 'RY appear together 1n,a &eleow
*:tea place name in that order, *ﬁﬂ. .

w1k POIﬂT% ﬁnauld be cﬂedited ‘each time an
1t and an 'N' appear 't :
ted place name in ths

- "M17 pOINTS ahﬂuld be credited esch time an
- 1EY and an 'L} appear together in a. selec~
ted place name in that order, b 4 L

%’PQERWQ ghould be ﬁraditad esch time an
and an 'R' appesr together in a selecw
tad plaﬂe name in that arder, 'aa.

"66 POINTS additional shauld be ¢r3¢ited e i
all pussle letters in the 0fficial Tiew-
Preaking Puzzle apre used. (This oredit is
in addition to all other credits listed.)

"7 POINTS should be DEDUCTED for each let-
ter in the Tie~Breaking Puzzle nat used
in the plaee nanes saleetad. ‘

A total of $30,% 250 13 offered in ) :wea.- The first prize is
$15i000, the second §5,000, the third @O@, and 30 on down the
30& @y

on the basis of the abave fact situation, we shall attemgt
to determina whether the operation here involved falls within the
prohibition of Section 563.430, ASMo 1949, which section prohibits
tna setting up anﬁ aperabinn of a lottery and/or a gift enterprise.

In the 1937 case of State v. Globe-~Democrat Publishing €o.,
110 8.¥.2d 705, the Missouri Bupreme Court en bane set forth of
what elements a lottery ¢onsisted, an opinion which has been
followed by all Misgouri sppellate court opinions rendered pubsesw
quently. At l.c, T13 of the Globe-Democrat opinion, supra, (2, 3),
the Court stated:

"The elemente of a 1ottery are: (1) con~
sideration; (2) prize; (3) chance. * * *"

dg-v-




Honorsble Thomas F. Eegleton

In order for an operation to constitute a lottery, all of
the above elements must be present simultaneously., We wish now
to examine the "Tangle Towns" contest to try to determine whether
these three elements are present in it. Let us first see if the
element of Y"econsideration" is present,

The element of "consideration" has been the subject of atten~
tion in Missourl appellate courts and in previous opiniong rendered
by this department. An exact definition of this element 1s some- ‘
what difficult but in general 1t may be stated that when an individual
does an act which constitutes "consideration,” as used in the Missouri
lottery law, he has done something which he would not otherwise do
and, in so doing, has conferved a benefit upon the party in behalfl
of whom snd at whose suggestion the act was done. This department
has held, for example, that when, in response to a promotion plan
by a store, an individual walks into that store, signs hig name on
a perforated card, tears the c¢ard in two, deposits one half in a
receptacle, puts the other half in his pocket and walks out of the
store, that his act constitutes "consideration," as that term is
used in the Missouri lottery law (Attorney Genersl's opinion to
Douglas W. Green, PFrosecuting Attorney of Greene County of March 17,
19%3,} In view of our finding, directly based es we bslleve upon
Missourl appellate court opinlons, that the act detalled above con-
stitutes "consideration,” then it would appear obvious that the acts
necessary to be performed here would constitute this element., The
contestant must in some wey obbaln sixty«six copies of the 8t, Louls-
Post-Dispatch. The contest rules, 4(b), state:

"It is not necessary to be a subscriber to
the St. Louis Post-Dispateh or to buy coples
of the newspaper to compete., You may, if
you prefer, make coples of the puzzles by
hand from issues borrowed from a friend or
found elsewhere, # * »V :

Actually, it is to be doubted that a single one of the thousands
of persons who will undoubtedly participate in this contest will
borrow a copy of the paper from a friend and laboriously copy the
puzzle., A great many will doubtless buy a copy of the paper con-
taining the puzzle for the specific purpose of obtaining the puzzle.
They must then do the very considerable amount of work entailed in
solving the puzzle or the puzzles and, at the conclusion of the con-
test, must elther personally take their entries to the St. Louls
Post-Dispateh or mail them in., Without further belaboring this
point, it i1s perfectly obvious that, as' the element of "consldera-
tion" has been construed by us and by Missourl appellate courts,
that the operation of participating in this contest does beyond
questlon constitute consideration." We, therefore, have present
our first element.

-l



Honorable Thones ¥, Bagleton

' It 18 ébvious without digcussion thet the second element of
priae' is slso present, As we'nﬂted above $39,250 in cash wili
be given away, ,

" We have now o aanaideﬁ whathar the third element of "chance"
is present and we again revert to the (flobe-Democrat Publishing
go. casme, supra. at l.c. ?13, the Eissouwi auprema Court stated:

"the elements of a lottery are: (1} Con=
sideration; (2) prime; (3) change. It is
conceded that ‘first two of these ware
present 4in the ‘?amaua Names' contest,
~ involved, the sole queation being whaéhar
‘:',the hird elamanﬁﬁ-ahancaﬂwwaa there, In
o - and Oanada where the ‘pure ohance
dnatrﬁnﬂi‘pwﬁvaiia a geme or contest is not
a lottery even though the entrants pay a con-
‘sideration for the chance to win a prige, un=
 less the vesult depends entirely upon chance.
In the United States the rule was the same
- until about 1904; but 1t is now g@ﬁeﬁ&lly
held that chance need be only the dominant:
‘faﬂwrp 38 @ J‘ §5: Ba 2911 l? R,C. l,,
g_ 1223; Walte v. Press Publishing Azain,
155 ¥, 58, 85 c.C.A. 576, 11 L.R.A. (N.8.)
609, 12 Arn. Cas, 319. Hence a contest may
be & lottery even though sidll, Judgnent,
or research enter thereinte in some dagree,
if chance in a larger degree determine the
result, Whether the chance factor is domile
nant or subordinate 1s often a troublesome
qnastian," ﬁ

At l.e. 717, th& Cours atatedn

"It 13 impossible to harmonize all the cases.,
But ‘we draw the conc¢lusion from them that
‘where a contest is multiple or serial, and
requires the solution of & number of prablems
to win the prize, the fact that skill alone
will bring contestants to a correct solution
of & greater part of the problems does not
make the contest any the less a lotbery if
chance enters into the solutlon of enother
legaer part of the problems and thereby prox-
imately Influences the final result, In other
words, the rule that chance must be the domi-
nant factor 1s to be taken in a qualltative

or causative sense rather than in a guantitative




Honovable Thomas ¥, Bagleton

; & vas dip at;ly dwided in Coles
gms Press, &tﬁ., supra, when 1t was

hﬁlﬁ bhn question waa. not to be determine
en‘thalbaaa,w the mere praportions of.

. #nd.ghe ant ,;~iﬁ the contest as. a whmle.

At 1,04 717, at a&q., t&a gourt furthar stateda

g ruapnnaent*ﬁ thecry 18 that the inter

pretation of rebus puzslées ls & sclence; and

that,  sinee they can be solved by the a 11~
 oation of thede selentific. prina&pl&a,

element 6f chance 18 absent. Zonme of the

decisions lend support to that view, such as

Hudelason v. Btate, supra, Stevens v, Times« ,

Ster Co,, supre, and Waite v. Press Publishing
Ass'n, supra. All of these cases conceded an

X _-£ might move nearly than a nonexpert ap+
proach a aemuﬁian of the problems they were
considering, and then swept away that concess
sion by saying that nevertheless there remained
nlat shle elements in the prﬁblema which no=
ody eould solve, This might be taken to mean
tha$, 1f contest problems en be soived at all,
chanse 18 elimingted. And the ‘adverto-share?
checker game cases scem bto pavtake of that
thaory, thau ﬂhare is peeaibly'an allowable
diﬁtinatiam

“But aush is not the‘yrue general rule, As
was 8aid in People ex rel., Bllison v, Lavin,
supra, if a contest were solely between ex-
perts, possibly elements affecting the result
which no one dould foresee might be held de-
pendent upon Judgment; but not so when the con-
test is unvestilicted. what la a matter of
chance for dne man nay not be for another,
And as Mr, Justice Holmes said in Dillingham
v. Melaughlin, 264 0.8, 370, 373, 44 8.0t.
362, 363, 68 L.Eﬂ. 742, 'what & man does not
know and cannot find out is chance as to him,
and is recognized as chance by the law,' Obe
viously, if some abstruse problem comparable
to the Einstein theory were submitted to the
genergl public in a prize contest on the re-
presentation that no special training or edu=
cation would be regquired to solve it, the

-6“




 atand 1t,

~ ‘the meguﬁ Names! conbest, Without I

sontention eoumd not be made, after contestants
bad been induced Lo part with their entrence
money, that the element of chance waa abpent
bacauge there were s fow perdons in the world
WhE possossed ﬁhe lﬁﬁﬁﬂif?_ﬂﬁﬁeﬁﬁ[*‘

“an; 3 regerds the certoons to be 1abalea in

digcussion it is evident that an element ¢f
hanee inhered in some of theme~of guessing .
uhab titles had bee

y hed in mind & title for each .
fore it wes drewn, but they also intrn&aead
foreign elements in the later ones to make
them more confusing or subtle.  There were

nd fixed rules by which these carteons ¢ould
be solved by the rank and file of contestants,
The respondentls witness Mr. Gregory Hartwick,
who wee en expert and had been drawing puzzles
for 18 years, worked 2 dsys before he solved.

cartoon No. 90, Thirtysthree out of the thirty-

s8ix. eentea%anta who made only one error were
eliminated by this one cartoon, and twentwaive
of these gave the same wrong answer, v, Hertw
wick sald 1t was pure opinion with him that the
designated title for Cartoon No. 79, Adolph
Hitler, was better than Chancellor Dollfuss.
The fact that out of more than 45,000 contesi-
antsrenly 2 gave correct answers to the entive
Bl cartoons proves thelr solubtion wes not &
maﬁter of skill and judgment, &nd that chance

éid have a proximate effect on the final resuls.

Andé the circumstance that the two winners, Mr,

“ Kraus and Mrs. Hicks, were ngt experts does not

éntablish the contrary; indeed, it indicatea

the contest in its final analysis wes centralled

by ehance. We think it was a lottery.”

tﬁ undeps

en selected by ‘bhe _cmatm:'s. :

¥We helieve that the abdre gets forth the principles of 1aw
which are déterminative with respect to this element of "chamee,"
It will he noted thet the rule laid down above is that although
there may be present in a contest some element of skill, yet that
1f chance ig the dominant element, that the holding will be that
es used in the lottery law, is present., We believe that
we may, therefore, justifiably asaume that the rule would also be
that even though some element of "chance" was present in an opera-
tion that 1t would not be held to be "chance" if that element was

#ohanece, "

a'r'ﬁz



- Honorable Thomas F, Bagleton

subordinate and if skill was dominant. In the light of this
principle, and of the other principles laid down in the Globe=-
Demoorst Publishing Co. case, supra, we do not believe that it
can be sald that the element of "chance" is present in the
"Tangle Towns" operation noy do we concede that it is present

at all in that operation, although, as we stated above, it could
be in a subordinate degree if skill were dominant, in which ine
stance the operstion would not be considered to contain the
element of "chance." We reach this ¢onclusion for the following

We will firet consider that portion of the contest which con-
sists of the 66 puzzles. In regard to this, we note that there is
only one correct snswer to any ons of these puzzles. In the spe=
cific puzmzle referred tg by us above, one of the names of the
twelve towns submitted and only one is correct and this obviously
is "Ballas," Thus, there 1s in this portion of the contest a very
eleartdiatinat@ﬁn between an answer which iz correct and one which
is not, -

In the second place, 1% would seem epparent that a person who
was possessed of a greater unowledge of history than other persons
would have a decided advantage in view of the nature of the clues
which are affixed {o each puzzle, We think this is evident from
the nature of the clue given above,

in the third plece, 1t would seém to us that probably the most
determinative elament in a successful solution to these puuzzles
would be careful study and hard work together wlth the gqualities of
intelligence and general knowledge. 8o far as we can see, there is,
as we stated, very little, if shy, of the elements of "chance' prese«
ent. The cofitestant either gets the correct name or he does not and
to simply guess at the name out of the names submitted would glve
the contestant a very small percentage opportunity of getting the
right answer. For these pervgons, we do not believe the element of
"ehance" as it is used in the lottery law of Missourl is present in
any but a purely negligible degree In this first phase of the Tangle
Towns contest, L -

We glso belleve that what we have said about this first phase
is even more true with respect to the second or "Tle~breaker'
operation. In it, of course, what we have sald with respect to
there being only one right solutlon does not apply, but for the
rest 1t seems to us that the gqualities which would win would be
a keen intelligence and the expenditure of an immense amount of
time and work. It 1s inconceiveble to us that anyone could say
that using the number of letters which are submitted in making out
the list of towns and particularly in using those letters in the
relationships to each other which are set forth in the "Rules for
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Sooring” ¢ould be a matter of "chance." Az we atahed abave,
it would seem that the qualities which would succeed in this
phage of the conbtest would be intelligence, knowiaﬁﬁe and.. care-
ful work. It would seem to us that the element of "ohance”
would be even less in this phase of the contest than in the
rirst phaae and that even in the firet phase that. almmant is
v:igiali s and gertalinly aannat be aaid te ba anyvhere nearx
nant.

8ince one of the neaesaary three elements to constitute

lotbery 18 not present, we do nst believe that the  fangle Touns. .

contest 1s & lottery..

Iﬁ 18 the o ginian of this department that iun gontesats knawn

as “wangie Towna" 1s not s iottery.

The faregoing opinien, which I hereby apgrave, was prepared

by my assistent, Hugh P. Williamson.
~ Yours Veﬂy g,uiy,

John M, Dalton
Atturney Ganeral

P 2om s b




