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TAXATIONﬁ ! The option to receive cash dividend

INCOME TAX: or have dividends reinvested in ad-
REGULATED INVESTMENT ditional stock is income within the
COMPANIES: meaning of Section 143.100, RSMo 1949.

April 27, 1959

Honorgble L. Haake, Acting Superviser
Income Tax Department

Department of Revenue

Jefferson City, Missouri

Dear Mr. Haakes

This is in reply to your inquiry of March 24, 1959, re-
questing an opinion on the taxability of optional dividends
due shareholders of regulated investment companies. We have’
phrased your question as follows}

When a shareholder of shares in a regulated
investment ¢o€£gny has the option of receiv-
ing a cash dividend or having the amount of
the dividend reinvested and receiving in re-
- turn additional shares of the same company,

is this ingome to the shareholder within the
contemplation of the Missouri statutes govern~
ing the taxation of income?

Income is defined by Section 143.100, RSMo 1949. Por-
tions of that statute applicable to the questions to be de-
cided are quoted as follows: _

1. Income shall include gainsg, profits,
and earnings derived from salaries, wages
or compengation for personal services of
whatever kind and in whatever form paid;
and from professions, vocations, businesses,
‘trade, commerce, or sales or dealings in
property, whether real or personal, growing
- out of the ownership or the use of any in-
terest in real or personal property. In any
case where real or personal property has been
held for more than six months only fifty per
cent of the gain or loss resulting from sale
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or exahange sha&l be taken 1nta aceount in
computing nét income, but in such cases any
loss used in computing the net ingome ghall
not exceed one: thousand dollars over and
above gaiaa f@r the same parieé

*g,> Inaamn shall alao inelu&a~interest, rent,
: dg, gesuritd gaing,profits and earn-
ngs from any o ranssctions of any buninaas .
aarried on far gatn or prafit' ;;ﬂ f~ ges

uhat p r; in iy e
m.s uf parﬁnmhms. and share of
bolder in Lhe u :'-:_w b‘le *"d

The portion underscarad will be further eanﬁtvued and
diseussed infra. HNote that this section includes both "divi-~
dends® and "securities and gains® which would include either
cash or dividends which the taxpayer elected to have reinvested
in stock, Therefore, it remains only for us to decide whether
this right te reeeive éash or additional investment is fincome"
within the mnsning of this secbien.

. In considering taxability of dividends reinvested in
stock of regulated investment companies, it is evident first,
that they do not come within any of the classes of tax exempt
organigations listed in Seetion 143.120, R3Mo 1949, Likewise,
such a dividend does not come within bhe -exceptions to inclu-
sion in a taxpa{er's income enumerated in Section 143.150,
RSMo 1949, ner is it a deduction from gross income, as set
forth in Sectian 1#3.l6@, RSMo 1949. 8ince it does not appear
to be @& part of those things which our legislature has seen
- fit to exelude from income, we nexmfpaas to the question of
whether it fits within the eategory of income as defined by
Section 143.100, R8Me 1949. ,

The phrase concerning incoma, underscored in Seetion
143.100, RSMO 1949, quoted sgupra, which reads "from any sources
whatseever," is analogous to Bection 61 of the 1954 Inter-
nal Revenue Qode, as found in Title 26 U. 8. C. A., which
reads in part "gross income means all income from whatever
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o pource darived.ﬂ (Again the underseared emphaais in eara)

Under the Fadnral ata@ute, it has hﬁam anid by the uninsa
States Supreme Qourt, speakiig threugga Yo Justice atanaéa
¥ ¥

ﬂ

Harrison v, $hnffhor, 312 U.8. 579 6L 8.0t. 757, 7
'ss L.8d. 1055, 1. c. _ssg-‘gamﬁ. .

’“Beaision in ¢t .eaaea was' reated on @he
principle that the power to dispose of in~

come ig the‘4Qﬂivalan.gaffewncrahip of it
and uhnt the exérelise of the power to progure .
its payment ' to pay a debt

or to make fgifﬁ'*isﬁai' -$He reach of the
. statute taxing ineeme *der vad frﬁm any seurce
whataver. _ : . ,

Iikewise, .Hp. Justi@a Halmes aﬁ&ﬂ in G@rlisa A Bewers,
Collector of interaal Revenue. 331 U. 8. 376, paﬁe 378%

®But. taxatien 1s not so much concerned

with the refinements of title as it is
with attual command over the property :
taxed -~ the actusl benefit fer whieh the -
tax is pa&d. ® % *ﬂ ‘ - o

_ so, alsa, the qué&tien ef antieipaﬁery assignmenc ef in—
come as income to g donor was covered in Helvering v. Horst,
311 v.8. 112, 61 3. Gt. 144, 85 L.Ed. 75, 131 A.L.R. 655. Mr.
Justice Stone sald in that case, 311 ©. $;; at ‘Pages 115 and 116%

- #In the ordinary case the taxpayer who ac-
quires the right to receive income is taxed
when he receives it, regardless of the time-
when his right to receive payment sccrued.
‘But the rule that income is not taxsble
until realized has never beén taken to mean
that the taxpayer, eéven on the ¢ash receipts
basis, who has fully enjoyed the benefit of
‘the economic gain represented by his right
to receive incomeé, can escape taxation be-
ecause he has not himself received payment
of it from his obligor. The rule, founded
on administrative, convenience, is only one .
of postponement of the tax to the fin

..3..‘
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event of enjoyment of the income, usual-

. ly.the receipt of it by the taxpayer, and

~© not one of exemption from taxation where
the enjoyment is consummated by. some event
other than ﬁhé’ﬁhﬁ%ﬁYaﬁtgﬂw:rggaalwrgggipt

a w Gk . R 54 RS L~ -

or dispositien of his power to receive or
etntrol the inceme a5 to procure in its
place other satisfactions which are of
egonomic worth, # % s S

" The principle get forth in thege caseg is the rule of
%ocongtructive receipt® of income. An execellent explanation
of this principle is found in 2 Mertens, the law of Federal
Income Taxation, Sectien 10,01, at page 1. We quote!

®The individual taxpayer usually thinks

in termg of actual receipts and outge, and
accordingly ordinarily repeirts his income

on a ¢ash receipts and disburgements basis.,
Such & gimple coneept of net income proved
unacgéptable, however, because it left with
the taxpayer the power to determine the time
wheu items became income.

®There was an obvious necessity te implement
the doctrine of getual receipt with the theory
of constructive receipt 8s a test of realisza-
tien of income. Such & mesasure of tax liability
ig not unreasonable in principle. A taxpayer
may not deliberately turn hisg back on income
and thus select the year in which he will .
report i1t. A fallure to recognige constructive
receipt of income as income realized would
open the door to avoidance and. possible eva-
sions A taxﬁayer should not have the right
to select the year in which to reduce income
to possession. It is now well settled that
~income which 18 subject to a taxpayer's un-
fettered command and which he is free to
enjoy at hisg own option is taxed to him as
his income whether he sees fit to enjoy it
or not. ;
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"It will be seen from the foregoing that
the theory of gonstruetive receipt ie
properly applicsble to those situations
involving the question as %o when income
is received. It should be limited to this
primary use, that is, to deteérmine whether
a parson should be taxed on an item of in-
come which, although net yet physically
received, is within his unconditional
eapacity to reduce te posgesgion, * % X

 Glearly, the right to either recelve income or have it
reinveated would be income ®to the taxpayer® within the mean-
ing of this doctrine and Section 143.100, RSMo 1949.

~ Dividends of regulated investment eompanies are now
sgeeifically covered by the Federal Intérnal Revenue Code
of 1953 a8 to federal taxation. S8ee Title 26 U.5.0.A., Sec-
tions 851 - 855, 8ee also the_Incemsﬂrax;Regulatiana'§er
1959, 8Section 1.851 and sections immediately following.

GONGLUSTON. -

Therefore, it i1s the conclusion of this offiee that
where a shareholder in a regulated investment company has
the option of receiving a cash dividend eor having a dividend
reinvested, receiving in return additional stock of the in-
vestment company, it results in a benefit to him which is
income within the meaning of 8ection 143,100, RSMo 1949,
defining income.

Very truly yours,

John M. Dalton
Attorney General

JBB:ldsle



