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1. A Missouri National Guardsman is not a
member ,of the Armed Forces of the Unlted
States on active duty within the meaning of
Section 143.105, RSMo Cum. Supp. 1957, while
attending summer camp or drill perffod pur-
suant to state order. 2. A ready reservist

" who is ordered to active duty by the appropriate Federal secretary for
annual training is on active duty with the Armed Forces of the United
States wilithin the meaning of Section 143.105, RSMo Cum. Supp. 1957.

3. The ready reservist attending drill perilod is not on active duty
with the Armed Forces of the United States within the meaning of Sec-

tion 143,105, RSMo Cum. Supp. 1957.
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October 14, 1959

Honorable L. A, Haake, Supervisor
Income Tax Department R
Department of Revenue

Jefferson Bullding

Jefferson City, Missourl

m&r ¥Mr. Haake:
You recently asked us for an opinion as followa:

"It has always been the interpretation of
this department that members of the mllitary
forces located on & military reservation-and
fully subjlect to military control are ex«
pressly exempt from reporting servics pay up
to $3,000. The question, of course, now
arises concerning the members of the national
guard, who attend weekly wmeetings, called
drill meetlings, and who are required to at-
tend pummer camp for a period of two weeks,
The .Departmentfs policy in the past has been
to exempt the two weeks pay from taxation butb
to recuire them to report the amounts raceived
as drill pay for the weekly meetings., 1 can
£ind no legal reason on which to base this
interpretation unless it would be in the
definition of the term 'active dQuty'! as used
in its common form.

"Since 1t is now incumbent upon the Departuwent
to release regulations concerning pay of mem-
bers of the armed forces, I belleve that 1t
would be in order to pose the following ques-
tions: -



R TR Are membars of tha national guard &
titled to exempt the pay they receive tar
arill pay of weekly m& ings for &ﬁaﬁa income
tex mﬁpemv _

"2, Arve the namn mnmher& wéntionsed in item 1
entibtled to exempt the two wesks pay when
they attend snmmar *“1:ning?

"3, Ave members of the Missouri National
Guard considered mambers of the military
forges of the United Btates in order to ex~:
emat thnir dmili pay freu taxation? .

‘Ave members ‘of the militery #aaarwu er
ﬁ&a $§utas entitled to exempt an
d for wealkly meetings and are they,
11kmvi_;;:¢nt1§1uﬂ to exempt their twa weeks
training period pay, the same as members of
the national suard?" .

~ Seetion 1&3.&@5, Rﬁﬁa 3ﬁm¢ 3ﬂpp. 195?: resds es tﬁllmwsz

“?hz smount. ef Jet '»ﬁf.;a& to- Buz not exe

ceading three theuaand dollars received hy e
mamh&w of the armed foprces of the tnited
8tatﬂﬁ o aitiva énﬁy“ any. one calendar

P Sh ot be G ¢ and nsed not he inu

‘ ate ome bax veturn for the

year 1959uand everya w thereafter. No pere
gon recelving a dishonorable: discharga'shall
receive thig exemption. . The adminielrator,
executor or next of kin. of sny deceased member
of the srmed rbrces may elaim ﬁuch ezmmption
for 5uah psrﬂan. :

In order o answer your inquiry as 1t relates o the M1ssours
National Guard, we must Tirst determine whether a guardsman 18 e
member of the Armed Foraes of the United States on active duty

while he 18 on amwal training duty and while he 18 on drill duty.

If he is not a maember of the Armeéd Forces of the United States,
then the abevn aaction 1a not appliaable to him.

The term armad farces has a partieular med ﬂ*; un&er Federal
lew., Title 16* 51@1 (&), definas armed ferﬂes as ellawss

"lh) VArmed forces' means the “Army, Y,
Aty Fovce, Marine corgs, and Coast &uavd.



W&ﬂ ﬁtg &; Rm

18 defined m the seme title and séstion, paras

"9} *nm,mzma'm tmamymnf”
{ .j and hhz Air ﬂationnl ﬂuard

tianal ‘

oo '°i€§l€d iQﬂ§fhn$;1bn erricers ap~
] ﬂinf‘, unéar the sixtesnth olause of section
ar%&ala z* at the Qonsﬁatutsan; ;

and Terw: m@wmm ‘the Canal Zons
and tha Binﬁr ,t:ef ﬂalumbaa, anﬁave ana ine

(A) 48 an air tera&;
(8) is trained, and has 1ts officers aan
.gﬁintaﬁ, under the sixteenth clause of aeatiun
article I, of the @@ns tution; o

(ﬁ) 1a erganized, armed, and equipped |
wholly or partly at Fed@ral emganae

(D} s fedarally racognizaﬂ. .
Title 10, U.B O. A‘, 238 wi&th mral militaxv lmv but i;hese

exact definitions are repested in Title 32, Section 101, which
deals specifically wﬁth he farming ef the National @uard. The
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Missourl National Guard ls an organized militia of the State of
Missouri (See Section 41,050, RSMo Cum. Supp. 1957; and of the
United States (See Title 10, Section 311, VU.8.C.A.}. It is sub-
Jeet to the call of the Governor of the State of Missouri (See
Sections 41.100 and 41,110, RSMo Cum. Supp. 1857) or to call by
the Federal government (See Title 10, Sectlon 672, U.8.C.A.), The
Governor of the 3tate of Missouri is the commander In chief of
the guard except when the guard is in the service of the United
States, (See Section 41,080, RSMo Cum. Supp, 1957). 'The guard
is equipped by the Federal government and 1s subject to Federal
inspection, and its members must meef{ certaln Federal standards
as to physical and other qualificationa, (8ee Title 32, Section
105, U.8,0.A,)., Titlie 10, Sectlon 672, pavegraph (d) of the
United States Code Annotated provides that a guardsman may be
called to active duty by the Federal govermment with his consent
and with the congent of the governer of the appropriate state at
any time., The training of the guard generslly 1s left up to the
states, Title 32, Seection 501 %%? reads ag follows:

"(b) The tralning of the Nationsl Guard shall

be conducted by the several States and Terrl- !
tories, Puerto Rlco, the Canal Zone, and the |
District of Columbla in conformliy with this |
title."” '

We have checked with General A, D. Sheppard of the Missouril |
National Guard and we {ind that the Missourl guard in the past :
has been ordered by the Governor of the State of Missouri to

their annual training period. _

On the basis of the above, we feel that the Army, Navy, Alr
Forece, Marine Corpe and Coast Ousrd comprise the Armed Forces of
the United States. The National Guard 1s a militia force sub-
Ject to Federal or 3tate call. The usual training of the guard,
including thelr drlll periocds and annual {raining, is performed
in State, not Federal status, If this ig true, then the guard 1s
not "Armed Forces of the United States” at the time they are
training and thus not eligible to clalm the exemption set out in
Section 143,105, We feel this conclusion is indleated also bhe-
cause of the treatment given guardsmen under the Federal Tort
Claims Act, The Federal Tort Claims Act 18 found in Title 28,
Sections 2671 and 2674, U,.8.C.A., which read as follows:

& 2671 : .
is used in this chapter and sections 1346
(b) and 2301 (b) of this title, the term --

"t'Federal Agency' includes the executive de-
partments and independent establishment of
the United States, and corporatlions primarily
acting as, instrumentalities or agenciez of
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‘the United States but doss not include any
coneraetar with “the Ehited States, . .

"'Empleyee of the gpvarnmentl includes offi«
eodid or employees of any federal agency, wmeme
bera of the military or naval forces of the . .
United States, and persons acting. Qn.hehalf af‘~.
& federal agency in an offlclal capacity,
temporarily or permanently in the &#ervice. of

the United States,: whather with or witneut
eempensatioaa -

"1 Aoting. uithin the 8eope of . his office or ems
ploymentt, in the case of a member of the

- military op maval forces of the Und ted Stahaa.
maaas actiag xa 11&3 of auﬁya -

8 ggz#.,

"The United States shall be liable, respecting
the provisions of this title relating to tort
claims, in the same wanner and tc the same
extent as a private individual under like
circumstances, but shall not bas liable for
interest prior te judgment or for punitive
damages.

"If, hewever, in any case wherein death was
cauged, the law of the place where the act or
omission compligined of oceurred provides, or
has been construed to provide, for damages only
punitive in nature, the Unlted States shall be
liable for actual or compensatory damages,
measured by the pecuniary injuries resulting
from such death to the persons respectively,
for whose benafit the action was brought,

lieu thereof."

It would seem that if Natlonal Guardsmen were, in fact,
members of the Armed Foroes of the United 8tates, a suocessful
action could be brought against the government for their torts
committed in line of duty. This is not the case, The courts
have uniformly held that a guardsman in training on state order
was not covered by the Federsl Torts Clalims Act. This matter
wag btaken up in S8atcher v, United States, 101 F.Supp. 919, 920
[2], as follows:

"[2] National Guard-Units of the various
states are subject under the laws of the
United States to bHe muatered into the Regu~
lar Army of the United States under direective




annmah1§~$% A, Hapke

of: bhﬁ ?reaiﬁ#n# when Gangr&na ohall haxa da~
‘clared & National ;H,M‘gg, 32 4,.8.0.4, §B1,

but until such ‘assigning of & unit ia Gﬁdﬁﬂaﬁ
by the President into .the regular smmed forces

of the: ﬁmitad &tateﬂ, ‘the National Guard Unilt

- remaing a cop it part of. bh$;$€m$¢ mazizza
; ‘and naa ot tha F@ﬁsraz azmea rameaa. e -

- emaia 8. mfﬂ‘”“i
.antnﬁguﬁarvﬁﬁg
" » e 7p a.a% y,;-:;w ‘g0 firmly esta
1lisked 1s %o be changed, wa % ank_thut .
should be done only by the Suprese Court,
agﬂisﬁzﬁ we. ﬁheul_.ab&da by aur{fbrmar de -
cia . BRIRR

In United States s v .j*
- said as. followa: )

"f1] The. main a&mnn, that ﬁha;ﬂhit&d ﬂtatas
15 responsible in damagss upder tl :
Biegﬁ éftﬁneﬁﬁﬁ sral Tort
negligent acta and omisalo _
the National Guard of a Btiate ) : L
active gervice of the:ﬂhited,ﬁtaeaa, has been .

~ answered in the negative in Storer Broadedsts

végg aampany Y. ﬁhited S%atea, 8 ﬁir,, 851 P, aa

gor, agl F,Ed aﬁé, 267 [11, the court

ﬂ&reiarari was ﬁeﬁieﬁ,in the ?r*;'f‘“ T ,
case. These were both 1958 Oourt afi{”peal& cases. The Missouri
National Guard hag a dual tus, It 1s part of the Ready Reserve
of the United States, .| *ﬂ=Aﬁ, Title 10, Bection 269 (b).

It does not tréin in tta ?aéa,ﬁﬂ- and we, therefore, mnst
conclude that the Natlonal Guardsman in training as a result of
state order is not a wember of the Armed Forces of the United
States on active duty. It should be noted that although the
guardsman is made a part of the ready reserves, the training
_performed by the gusrdsman in Natlonal Guard status is considered
inactive-duty training ingofar as the reserves are concerned. 3ee
Title 10, Section 101 (31), U.8.0.A, 'Therefore, the exemption
nted in Section 143.105, aupra, does’ not. apply to the National
rdsmen In the usual case.

™e next qnestion is ag to the statug of the milltary reserve
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 of the United States. The laws of the United States set up what
is called a ready reserve, Title 10, Section 269 (a) and {b),
U.8.C,A,, reads as follows: , . .

"{a) Bach person required under law to serve
in 8 reserve component shall, upon bécoming a
member, be placed in the Ready Reserve of his
‘armed force for his presoribed term of service,
unless he is eligible to trenafer to the Stange
by Reserve under subsection (e).

"(b) The units end members of the Army Ne-
- %ional Guard of the United States and of the
Aly National Guard of the United States are in
the Ready Reserve of the Army and the Reedy
Resserve of the Air Foroe, respectively.”

As before noted we see that all National Guard wnits are
placed in the ready reserve, There are cother members of the
ready reseérve, however, who are not National Guard members. T?a
ready veserve is required to train., Title 10, Section 270, (a),
reads as follows: - | | -

t{a) Exoept as specifically provided in regu-
lations to be presoribed by the Ssoretary of
Defense, or by the Ssoretary of the Treasury
with respect to the Coadt Guard when it is

not operating as a service in the Navy, each
person who 18 inducted, enlisted, or appointed
in an armed force after August 9, 1955, and who
becomes 2 member of the Ready Reserve under any
provision of law except section 269(b) of this
title, shall be required, while in the Ready
Reserve, tos-

(1) perticipate in at least 48 scheduled
drills or training perilods during each year and
serve on active duty for training not more than
17 days during each year; or '

(2) mserve on active duty for training not

more than 30 days during each year,'

The National Guard is not reguired to traln under this sece
tion even though the National Guard is part of the ready ragerve,
The ready reservist who 18 not in the Nationadl Guard is required
to attend drills and/or to go on active duty. He is called to
active duty with his consent by virtue of Title 10, Section 672
(4). He is called to duty by the "secretary". Secretary is de-
fined in Title 10, Section 101 (8), as follows:

-
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3(8) 'aeexatary eenaarnedf maana~~ .

o w' the.. 'tm of the Art w&.th
'.roapeat to mattara aaaéavnang tha

o (%}cotmt?"mw77:1?%@ m ‘éii’ )
O%-%o mavters ng the Navy, the
K‘g’g” Gorps, and- ﬁgﬂ Loast Ouar "'mh'i’t

1s cperatiing es & service in the Kavy; .

() the Secretary o
with respect to mat&am meaneaanﬂg ﬁh# Air
Fam; md ‘ o

wen are required ain. They sve not state militia. Tney .
are ﬂmﬁ*‘ to Wkiw duty with their consent by the proper
Faéeml &eaﬂ' Tltlﬁ 1@; %Q’ﬁi@ﬁ 578, u& é@ Aax allm ﬁhﬂ

. - detalle : T3R5 of é%harwise

a8 tho saeraﬂary ae 3. £16, 1 ,.that the ready

regerviat who is ordered ¢ ﬁuty hy the Federal governs

ment becomes a wembe ,@i tha d Poress of the United States.

We must next determine his atabus as to active or insotive duty.

31%%& 10, aeeb&mn 101 {QE),~5a,¢$wA.. d¢£1nes aet&va duty'aa
oLlows: ~i .

“(ﬁ%} t hetive duty' means full«t&ma duty 1n
the active militapry service of the United .
States. It.includes duty on the sctive 1ist,
full~time training duty, anmual training duty,
and abtendance, while in the sctive military
service, at & school dasignated a8 & service
gchool by law or by the saevaﬁarw of the .
militapy department eoncerned,”

Title 10, Bection 101 (31), i s 6.&., definas 1na¢%1ve duty
as foiiawz:

"(31) 'inaeﬁivauduﬁy trainins* meana—»
{A) @uby preseribed for Reserves by the

LR

seareﬁ&ry concerned under section 301 of title
37 or any othar provisian of law; and -

(B) special additional duties authorized

8.
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rer Raserves by an &utharity designated by the

| Suaraﬁary soncerned and performed by them on a
voluntary basis in connedtion with the pre-
soribed traiﬂing oy maintenance asﬁivitias of
the units to which they ave. aonignad._.

”Iﬁ ineludaa ‘Shope. du g*ﬁnggx'“

) =;r£orumﬁ by
Reserves in %hair atabua as mnm,‘ra ui ths Nau
$ional Euard'

™tle 3?, seeeian 301 (a), ,s c Aoy reaﬂs ‘a8’ follows1

"(&}72;T“Tr such p@gulaﬁians a8 the Secretary -
20 ‘:\\M, ‘ Eﬁr Eaﬂ ,ﬁh;M ;manx pre-'

tianal auawd af the whitaa $Gateﬁ; ﬁhﬁ Air Na~
tianni tuard of the United Bbtaten, Army Reserve,
Naw R&mrve, laz
; the Reserve Corps of the Publis
, #hall be entitled to receive"
t the rats of one<thirtieth of
pmy'auﬁhﬁriz¢a for such membérs of the
aerviaex when entitled to veceive -~ -
 regular perlod of instrugs
'*’?3f' :ﬂnﬁy; at which N
=er nat 133@ ﬁhan '

abhsr equivalanb training 1nstruct1an, or duty
or | ”pmgyriaﬁe duties as may be pressribed by
atary concerned, and.additianally, in
the. diecratian of the Secretary concerned, en-
1isted members of the above services shall
be entitied %o pations in kind, or a portion -
thereof, when the instruction or duty period
oy periods eoncerned total eight or more hours
in any one calendar day: Provided, That for
aach of the several classes of organizations
presoribad for the National Guard, Air Natlional
Guard, National Guard of the ﬂh&teﬁ staten, the
Air National Guard of the tnited States, the
Avmy Reserve, Naval Reserve, Marine Corps Re-
serve, Coast Quard Reserve, and the Reserve
Corps of the Public Heglth Service, the rules
applicable to each of which sepvices and
classes within service may differ, the Baorew
tary concerneds-

rine Corps Reserve, Coast Guard
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-{1) - shail praaaribe pinimun standards
which.must be net before an aseembly :g;dpill
or other equivalent £ training, ine

» .n» or dutw ap

(a) ﬁh&l}. mﬁemmhe ‘l‘ihe m e ,

W@ feel thst the reaéy raaerviet ealled te aative duty four
anmal training by the secretary of the appr@priaﬁe foderal
service is a mewber of the Armed Forces of the United 8tates on
active duty and that pay received would qualify for the income
examption provistons of Section 143,105, The reservist attends
ing drill period is on inactive duty and woneys pald him for
guch sttendance do not qualify for ﬁxagptiaﬁ unﬁar“sectian
143,105, It should be noted that the Nationadl Quas 1d b
ealled to agtive duby by the Pederal government for trainins
with their congent and with the congent of the governor; and if
they were so called their sta;;;;wnuld be ﬁhe aama &g ehn ready
mww.iﬂtu

There may be gone queation a8 to'%hﬁ wisdon of 1egialatinn
which allows an exemption from income tax for moneys pald & re-
servist on annual training duty and denies that exemption for
guardsmen, Under the existing law we feel that cur ecenclusion
that such a dlstinetion does exist is inescapable, The remedy,
i one be ealled for, lies with the legislature,

~10=
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It is #ha eyininn af this affiae that:

1. A Mimeouri National @uardaman 48 not a mbmhar of the
Armed Foreces of the United States on active duty within the
meaning of Section 143,105, R8Mo Qum. Bupp. 1957, while attend-
ing summer camp or drill periadApursuanﬁ to atate order.

2. A resdy reservist who 1s ordersd to active duty hy'thn
propriate Pederal secretary for snnual training is on active -
dut with the . Forces of the United States within the mean~

ing af Section 1%3.2@5, REMo eum, ﬁ;h;. 195T.

3. Th@ r@aﬁy vaaezviat aﬁt&nﬂiﬂg érill pawiod 15 not on
active dubty with the Armed Forees of the United States within
the meaning of 3eetian 143.105, R&H@ Oum, Bupp. 1957.

?herraregazng epinimn, whieh I heweby SPPYOVE, WG Dre-
pared by my Aauiﬁtant, James E. Ganway.

¥aura very trulw,

JOHN H, nazman
Avtorney General

TR 1o



