- INSURANCE: "Service certificate' described in opinion and purportedly
issued by Shetley Funeral Home is a contract of insurance
and offering of the same to the public without meeting licensing re-
quirements of Missourit!s insurance code s violates Sections 375.300

and 375.310, RSMo 1949,
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Bollinger County
Marble Hill, Missouri

Deayr 8ip:

In reply to your recent inquify,,this op1n1on construes an
instrument referred to as a “service certificate, " purportedly

issued to the public by Shetley Funeral Home, lutesville, Missouril,
The "service certificate" is examined with a view to defermining
if it 18, in polint of law, a contract of insurance, the issuance

of which is subjeet to the provisions of Section 375,310, RSMo
1949, providing, in part, as follows:

"Any association of individuals, and any
corporation transacting in this state any
insurance business, without being author-
ized by the superintendent of the insur-
ance division of thls state so Vo do, or
after the authority so to do has been sus-
pended, revoked, or has explired, shall be
liable to a penalty of two hundred and
fifty dollars for each offense, * * * "

In order that no doubt will exist as to Che written provi-
sions of the "service certificate” being construed, it is here
quoted 1n its entirety:

Hcgw
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KNOW ALL MEN BY THESE PRESENTS, that the,

SHETLEY FUNERAL HOMR
Iatesgville, Missouri

Party of the first part, has bargained and
sold unto:

WILLIAM M. SHELTON
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"‘Pa.rty of the Seccnd Part, together with the
| members of his family as follows:
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of the reasonable vaiue of {EDw—e
wesnaDOLLARS to be furnishéd &nd" supal'fe 'By
Fivst Party unto each of the persons named on
this certificate upon the decease of such per-
son; and that in consideration therefore, the
Second Party does agree to pay ﬂnt.o First Party
the aforementioned sum of § y payable
monthly in installments of 3$0. ‘5’ ea‘é'h the first
payment due and payable the first day of_Ogtober
1953, and further like payments due and payable
upen each, the first day of each month in eagh
year hereafter, untll the entire sume is paild.

'n«

That the Puneral ané Burial service purchased
and evidenced by this certificate shall consist
of the following ltems:

1. Embalming and ctherwise preparing the body for
burial,
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"y, ?wovidi & casket and any necessary
elothing, all as may be selected by rela~

- tlves or rrienda in eharge, witniﬁ tha linits
of thia agreement,

3.. Providing a funeral ¢oach without further
sharge within ‘the limit of 50 milaa rrom the
mortuary. , .

&. To canduaﬁ and previde aervioas 1ne1dent
to the funeral, . . ,

" Fipst parties alao sgree hhat the purchase
of this service certificate does moreover
antit;a the haldar to. ambulanee service. for

dered upon the written arﬁér‘ar advice of a
physician to the effect that such service is
necessary or reguired; upon the condition
however, that if the miledge driven on any
one trip exceeds fifty miles, a reasonable
¢harge shall be made for each mile over 50
neeeasarily traveled¢v--

A srace periaﬁ of not exneeding 30 days after
due date will be allowed for the making of
the payments required hereby, and fallure to
make the payments required will releage First
Party from gny obligatiaon under this sales
agreement and payments regeiveé may be re-
tained as 11quidateﬁ ‘m '

SKETLEY FUNERAL HQME
By_ 83, ecy Shetlgy "

q.q——--—b—n_

The foregoing “service certifieate ‘evidences an agreement
between Shetley Funeral Home, as First Party, and William M.
Shelton, as Second Party, with the former agreelng to perfomm
services upon the decease of the latter, such services to be of
the value of three hundred dollars. No provision ils found in the
- agreement which would allow, or obligate, anyone other than the
S8econd Party to make all) payments under the agreement before the
services would be rendered. Installment payments are flxed at
8ix dollars monthly from October 1, 1953, "until the entire sum

3w
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is paid." Orderly payment of installments will result in a pald-
up (Bervice certificate” after four years and two months, While
- the "service certificate"” provides that "fallure to make the pay-
ments required will release First Party," such provision is
effective only during the life of the Second Party. The "service:
certificate" contains no language which would relieve the First
Party from furnishing services to the full value of three hundred
dollars upon decease of Sesond Party if no default in payment of
installments was made prior to the death of the Second Party.

In State ex rel, Inter-Insurance Auxillary v. Revelle, 165
8.W. 1084, 257 Mo. 529, l.¢. 535, the Supreme Court of Missouri
‘spoke as follows: ‘ : '

"The essential elements of a contract of in-
surance are an agreement, oral or written,
whereby for a legal conslderation the prom-
lsor undertakes to indemnify the prouisee
if he shall suffer a specified loss."

- In the case of Rogers v, Shawnee Fire Insurance Company of
Topeka, Kansas, 111 8.W. 592, 132 Mo, App. 275, l.c. 278, the
Kansas City Court of Appeals used the followlng language in dis-
cussing the words "indemnity" end "insurancell -

- "Indemnity signifles to reimburse, to make
cod and to compensate for leosgs or injury.

%4 Words and Phrases, p, 3539.) Insurance
is defined by Bouvier, 'to be a contract
by.which one of the parties, called the in-
surer, hinds himself to the other called
the insured, to pay to him a sum of money,
or otherwise indemnify him,!"

In the case of State ex inf, v, Black, 145 8.W, (24) 406, 347
Mo. 19, l.c¢, 24, the insurance character of burial assoeciations
wag alluded to in the following language:

fhe insurance character of this business is
recognized by the provision of the act
exempting such assoclations from the general
insurance laws," . '

The insurance character of burlal associations i8 also attested

by the following language found in Sectlon 376.020, RSMo 1949, of
Missocurits regular life insurance company law:

i
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" ¥ ¢ provided, that any association con~
siating of not more than one thousand five
hundred. eitigens, residents of the atate of
- Migssouri, all living within the hounderies
- of not more than three counties in thia
- #tate, said counties to be contiguous to
‘each other, organized not for profit and -
“solely for the purpose of assessing each of
.~ the members thereof upon the death of a mem- -
ber, the entire amount of sald asgsessment,
except ten cents pald by esch member, to be .
- glven to & benefielary or beneficiaries named
by the deceased member in his or her certifi-
cate of membership, said certificate of mem=
bership to be issued by such assoelation,
- shall not be construed to be life insurance
rcompany under the laws of this gtate, # # *.°

At 44 ¢ J s., Insuranne, Sec., 27, we find the subject of bur-
ial benefit tve&tad as follows:

"‘Burial benefit' or. 'funeral benefit' has
been regarded as 1lfe 1nsarance.

In the footnote to the texts of Cud 84y just qnuted,_wa are ecited
to the case of State ex rel., Reece v. Stout, 1T Tenn. App., 65

s.W. (2d) 82, in whiah cage the fenewing language 1s found at
65 S.M. 2«3) l.e. 829

"Burial or funeral benefit, being determin-
able upon the cessation of human 1ife, and
dependent upon that ocontingeney, constitutes
"life insurence. . Such a centract has, however,
been held void as against publlie policy and
in restraint of trade, where, although the’
purpose of the asgsoclabion was to provide, at
their death, a funeral and proper burlal for
the members, the assoclation was organized on
the mutual plan, the members contributing a
stipulated sum weekly, and the funeral, cer-~
tain funeral furnishings, and outfit were %o
be furnished, by and through a desi%nated
undertaker, or official undertaker

In the case of Knight v, Flnnegan (D.C.Mo.) T4 F. Supp. 900,
the Court, in the course of defining life insurance, spoke as

B
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follows at T4 F. Supp, 900, l.c. 901

"Moreover, the elements and.requisitea of an

 inguranceé policy are, among others, 'a risk
or eantinsene¥ insured againat and the dura~
tion thereof, A promise to pay or indem~
pify in a fixed or aacertainable ameunt.‘"

In searching the serviee eertifioata far the “risk“ ele*
ment s0 essential to & controct of insurance, we find 1t in the
followlng obseprvation, Should the Second Party die prior to mak-
ing all payments then due under the ¢ g¢ment, with no default

in evidence, that which he will peceive in sepvices will not
necessarily bear any true relatlionship in money value to the
agreed value in money of the services promised and to be rendered
by the First ?arty{ and it is such circumstance which presents
the tangible "risk" being insured by the First Party. .The "risgk"
element would be absent from this "service certificate™ if the .
estate of the Second Party, or other parties, were required to
pey any unpaid installments fallin% due after the deceage of the
Becond Party, and neceasa to meet the total cost of three hun+
dred dollars mentloned in e "service certificatel Absent such
& provision in the "service certificate," the Shetley Funeral
Home has insured a risk by promising to furnish services of a
determined money value on the contingency of death without such
valued services bearing any true relationship to the amount which
may be paid to insure the performance of sueh servicea.

GQNG&HSiON

1t 13 the apinlon of this office that the within described
"service certificate,” purportedly lssued by Shetley Puneral Home

is a contract of insurance within the meaning of language eQn- '
tained in Section 375.310, RSMo 1949, and offering of such “serve
ice certificate"” to the public without meeting requirements of
Missouri's laws relating to organizatlon and regulation of insur-
ance camganies wWill cause persong so offering such "service cer~
tificate”" to be subject to penalties preseribed by Section
375.300 and 375. 310, RSMo 1949.

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Jullan L. 0'Malley,

Yours very truly,

- John M, Dalton
JIG "M:0m Attorney General




