
FOuRTH CLASS CITIES:· 
EXPENSE ACCOUNTS: 

~~ The City of Be~keley, as a cit~ of the' 
fourth class, was authorized to provide by 
ordinance a flat $50.00 monthly automobile CHARTER CITIES: 

.allowance for the city engineer. 

2. If the successor to the city engineer 
has not been selected and qualified or the duties of such officer 
ham not been otherwis.e provided for under the provisions of the 
1957 Charter of the City of Be~keley, Ordinance Number 847 of the 
City of Berkeley remains in effect. 
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Hc:n:~orab1• Haskell tlo!Un 
State lu.Utor 
Capit$1 Buildins 
letfereon City" ;Misaour1 

Dear Mr .. Holman: 

, 

'1'hie is in HQonse ta JOur request for an opinion. 
January 12. 1959, llhieb. we quote aa tollowat 

''In an au<b.t, ot the rQcoX"48 ot the City 
of Bel'kele7., lt.· Louis Colm'V:~; MitrsotU-1, 
1 t es f"ouad t.bat an o-l'UnaJU$·, enaote4 
by the bou-4 ot alderm.en, baa. g1 ven t-1se 
to qu.ationa ~on wh1eh the opinion of 
your ottl® 18 deSired. Tbtit questions 
arise b;y :r.eason of the tQ\lolQ.tig oiroum­
stancest 

'lhe City of: Berkeley,. while operat• 
1ng as $ o.ity or the fourth clasa, 
ene..cte.4 an ordinance e•ta.bliahing 
the ott4.-oe of. ci t1 engineer.. ~ 
o~t11tl8.l'l91;1 C~n.a,cted in· .tune, 1956, 
tbe bOud ot aldermen appointed an 
1nc11 vidual t() the positj,on,· and by 
the $am8 o~na.nce rtxa'd· his eom• 
~nsa•i.on •t .*.7 ,200. -. "r ... rear 'plus f50 mont;hly·antotnobtle apense al, ... 
lo,ance. • 'l'he perun Qpointed by 
the board of· ald.~·. · ;;e:t~&mned the 
oU1ce and t"$Celv:·'" ··. · ; c'ornpen&a• 
tion p-vovided by Q: - -_ ce. 1nclud· 
1ng the automobil• e~ense allowance 
ot $5'0 per month. 



ttln 1957 ~ t~ 01 tzr of Be._lef1 . pu~suant 
to Section 19 ot Article n of the eon• 
st1Wt1<tn ot ll!HOUl'i~ lgtl.)i, adopted a 
charteJ.-. l.utm Obetel' ,_..,. • .., tot- the 
ot'tiee ot 41Mttei' ot -.\Jbllo worl«J who 
Should ae~ u oi tr e~. The omwte.v 
be4811J.G ette.cttv• !n April, 1957, but the 
previously ~1nte4 o1 tt enc~neer eontl.nued 
to hold. his ottioe and to Nee1 ve the $50 
monthly au\om<Jbil.e exp$nh allowance pro• 
vid&d by tne .. o~ce enaotd 1n J'une, 1956, 
and pte-Vi.oult rettrrec1 to-- OUr questions 
are a.a tolloo t 

1. Was the 01 ty or Be~ ley, as a 
cit7 ot the tourth olat$1 authorized 
to provld.e b¥ suoh or41ftance a flat 
*50 monthlY automobile allowance tor 
the city en;ineer? 
2. Di. d the a4o_ · pt1on ot_ .. a __ · consti tu• 
tional o~r bf the C1tf ot 
Berkeley arteot the val14ity of the 
foregoing oN!nance uaotar as 1 t 
provi.4e4 tor tbG p8.711tPlt ot auah $50 
monthly &1ltomobile e~nse a.llowane$ 
to the oity engineer? 

"A copy ot the or<tlnance 1n question and ot 
the charter adopted by the C:ttr of Berk&ley 
is enclosed tor your inform&tion.

11 

It 1s the opinion of this office in answer te your t1rst 
question that the City of Berlceley as a city ot the fourth 
class was authorized to provide bJ ol"dinanOEt a flat $so.oo 
monthly automobile allowance tor the city eng1nte~. · 

Artiole Vl, Section 151 of the Missouri Constitution of 
194!), authorizes the provision tor the organization and 
claseitication or cities and towns into classes by general law. 
We quote that aectiont 

-.,.. 

n'fh.e general usembly shall provide b7 
general laws, for the organi~ation and 
olass1f1oat1on ot cities and towns. The 
number or such classes shall not exceed 
fourJ and the powera of each ela#B $hall 
be defined by general lawa so that all 



. -

" __ 'fhe _____ - -mayQr,-~_ --~ ~th_ t_ he ____ -eons __ en __ -.~- _4n4__ •- _ ap• 
proval ot Vl\t -.Jcrit7 ot the. ~bel'S 
ot the boar4 t>t al.de~ tMll have 
C:7!0 

- . - - ~ '"-:::\ ::1::-
Siemer 

__ ot . ~he .oJ.tJ, the 
or al.denu$ IRQ', bY 

V-'"ll!ii'·~~J- Bp&Oial count\iel to _ 
represent the · • eithel' 1n a cue of 
a vacancy in the office ot e1t7 attorne:y 
or to a$tt1&t the cit)" atto~l't and pay 
reasonable .e~na4tion_ theNtor, and 
tbe person el.-cted ma.raha.l _..,.- ~ 9.p• 
pointed to and hol.d the off'1Qe ot street 
commiaa1()n$r.-" 

It would. appear obVious that the ei ty may provide for a 
City QngPleei' 1 aS did the (Ji ty Of :8&rk8l$J' 1 in 1 tS 01"41nance 
Num'b4i)r 841, Bill No. 861. 

We now direct ¥Our ~ttenti()n to Section 79,. 270, author1z­
ins the board of aldei'men to tix the eo~nsation ot all the 
of'f'icers and membere of the city b7 o~inance. 

1'The boar« of aldermen shall have power 
to fix th$ eompensation ot all the of• 
f'1C$rs and. employees of the city, by 
ordinance. :But the salary ot ~ ot'fieer 
shall not b$ changed d:uri.ng the time tor 
which he was ele-oted ·or appointed.'' 
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S.•t~oa · r;~axo «qea t~Qt &p$~J1t~oa1lY_ wter- to tM .,.. 
"-..nM &49oun,, · bu.t. t' · t• ()U.Ji t>elt6f \hat auoh an ~· 
••oount W<SU.14 'be ~tb.1h tlt• w-.m;; · "OOiftHZ\ffl,l.®t 11 Wbioh 1Ulft 
aldtf!liln ut -11tt'O~t4$.- · _We:· Mlit'V•- ·'""-··_I ._.,_ ot. tb.& ~•n••jMi 
tioa ~ bt d.tllOiid.na~f. ltautomobile· ..... all0W11ttcej It . 

wnetb•r ol" _-l'lri _that denom!ation would ...... uoura- Wbjn · othefi 
ttruQ1cla~ .u.« tax lawa aft'· brought to ·b.tu •n the· $.1JJi ·•o 
labeled. · . · 

We t~ _tat it .1• ot \:ttt-le· Uptttoan,ce that a_-INlll f!l 
m011e1. prort4_. t_o~ bJ ~a. orclinancea ot a. cttr ot the- Iauth. 
ela•• l$. l•'bele4 an · ~- ae.oMt. Wh•tuf to;* inoonte • 
or othtr plU'poe•t tlW mour pl'ovide« _ tor t• to be cona1t!en«, 
1_n .fact,_ •• __ · n•e 12\()ner~ o.r Jut an_ a.«ciit1oal_-· sum ot ine~j 
1a n.otl a un1;)Jeet crt 1!lflu11'1 Jlerein. l~ 1$ not the label, 
suoh •• u••l.Q7" n o:r f;t~•ne• •ccount" Whiob :18 given to the 
aU1J1 _Which hU -~ _ bttar~n; UJ>on the _ autbo:J'i t7 tor tn. enactment 
or p~~1•1tm to~ thi~ tum, but 1 t is •o).el.J' a quef'bion ot the 
auttlG~itf tot:' the city to .prov1,de tor tb& oit7 o-tticia.la. 

W1th ~epct to J'OW_seeond que:ati-on, it ill the opuuon 
ot_thif otlioe that if the I,Suce4aao~.to th6 oit,-_ensiM•t? has 
not been Mleot$d and qualit1ed. under the provtsioms t>f_ the 
19!51 __ -~_ ot _tn. .Citf OJt· .. l'k&ley, o"u.nce NtUA'bett 847 ot 
-the fi tv &t Be·t'kel•r rea1n.a 1n. ettec-t •. 

A;rticle V!, Section 1f, of the Conet:ttution of JliClaour1 
ot 1'45, pl'Qvi4e1J tr>r city $oVEt~nt bf conet1tutioQ~ 
cb~r with -.uthority to ~ot ordinanoea so lons •• they be 
<JOnB1$tent W1 th and ~tubJe4lt to the conat.1 tu.tion and laws of 
the State or- JUaao-uri. We quote) Article :n, Section 1~._ in 
partt 

.. Any ei tr 11av1ns more than 1o.ooo in ... 
tlabi tantEJ $&7 f»ame a.nd a4opt a olltU'te~ 
f'()ro its own government .. eonaistent with 
and subJect to tne eonat1tut1on and laws 
9t the atat., in the following trJ.a,lU'le.r • ... ~. . 

To alQlify solli$'what 1m~ conBt1 tu t1ona1 prov1aion.~: we 
wlab to bring to youJ? attention some c4§l(Ja. In the case ot 
lCa.n&as City v. Pregge1 176 s .. w. .. 2d 5011 DiVision No. l of the 
Supreme Court ot Mieeour:t ttt$tedt 

uBy tne grant to plaintj.t'£ city ot the 
right to tt'a.tn.Eit and· adopt a cha.rtet'., the 



• , supra. the . ·.· ot. a. . ell 
hQ bMn gnnttt4 .. · ·. l"ig~t lJ1 the p$op1e 
ot tbe state to ~ u.4 dr>pt a ~ 
mar not detlll 1t ·~'ble or ~1 to 
blegate under -.e .... _. ot tmett otty 
all ot tho.- · owve ·ldU·Oh mAJ W del•• 
pted bf til$ ~.g1,1&ture to o1 t1:ee orpn• 
ized unMr get'ltt'a1 1..-. So the flOdrtJ 
which :J>laintitt . cty ·.•· eqHiS$;.· . 
tbr<ru,gb the oonet1 tut1ona1 gttant at the 
~·to trli.lile an« -.t a ~r1 an 
tbo.se. pow&r& Whifdt .. · .. tbe. p.eop~e ... o~ the city 
delegate to 1 t \ll'l&W 1 ta char~:£ it un• 
reatratned b7 conati tutional 1 ta.tion." 

HavinS establiShed the e;u~hori v to'i!' tbt:t Charter tor ~ 
01 ty of Bei'kelq, we nab to ftll.t\7 the pJrOn•~ons c£ the 
Charter 1 taelt to the extent that • thew . b$7 d'f~t Gr4iniUle$ 
Number 84T at it was enaete4 .Prior to Uhe · a4opt1on ot tile 
charter. Article V, Section l, ot the cha~ttl:' for the ClitJ' 
of Berkeley. Miaeouri, etteo~ive April 4, l.t$1' is as .follows: 

"mere shall be the following adndnie""" 
trat1Vfit (tepartmfnt.s: Pi.nance,. Police, 
ll'irfl), Public Wo~kS, and such other de• 
partments as may be cl'Bated by ordinance. n 

You Will obaerve that tb1£J crea.ttts a department of pub• 
lie woztks. Seotion 6 ot Attt!cle V, we quo" in part' 

"!he Director ot Public Work& Shall be 
a proteas1onal engineexo., regiate:te.d 
under the la:wet of the State ot Missouri 
and qualified to pertol'f1\ tbe dut~ea re­
quired ot him bJ tbie Charter. He $hall 
serve as City. Engineer and shall have 
charge of: * * *·" 
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ot these cl$~nts JJlU8t ·be 8.1Pointed. 

a BaCh adnd nietlta.tiw ~anment ~1 
be llJ.lh~ the ''\JPttl"V1a1on aoo oontrol ot 
a 41Mtto~ ._otnted bJ the CitJ' ~. = ::.:0~:,.-:n~~~i~~r 
tnElY· ~ctlt ~ aa tireotor ot oM or 
~ :apart.en\s. It · · · -

. ftet'fi'c~~ t 1t i~t .· .. ~ Of.tniOn ot this ott. 1. oe t. ha. :t, it. 
the diN. . otor .or tne.. ...artnf.tll$ of public workS bab not been 
appointe4 'Orditlattce Huta.bfr 847 rem&.11lS in. totree-,. and the 
e1 t7 ~llSinMr he.. Pl"'P6fil7 continued in the ,-ex-forman~ ot 
his 4uties, and the c~tit?n p~ovidetl for the city 
engineer 18 not invalid. ..· 

mE! iON -~ r~ 

It is the opinion ot this office that t 

l. ~ 01._7 ot Berkelei' • .,a a. oi'ty or the fourth claas, 
WN authorized to proVide by ox-dinance ~ flat $50.00 mon1ml.y 
automobi.le alloW'anoe tot' the q!ty EJrtgiluter. 

a. U the euceeeso-r to \he city •l'lg!tt$(tr has not been 
selected and ~11t1&4 o-r the duties of such of'fioer havE) not 
been otheftiae pt>Qvided. to~ under the px-ovisions ot the 1957 
Chart-er ot tb.$. C:1t7 of Be.rltel$71 Ordinance Numbel' 847 of the 
tt!.ty ot Berkele7 remains in ef'fect .. 

The foregoing QPinion which I hereby- approve was prepared 
by my Assistant, James :s. Sluraber. 

Yours very truly, 

JOHN M. DALTeN 
Attorney General 
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