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FOURTH CLASS QITIES:' . . 1. The City of Bewykeley, as a city of the’

EXPENSE ACCOUNTS: fourth class, was authorized to provide by
CHARTER CITIES: ordinance a flat $50.00 monthly automobile
~allowance for the city engineer.

2. If the successor to the city engineer
has not been selected and qualified or the duties of such officer
have not been otherwise provided for under the provisions of the
1957 Charter of the City of Berkeley, Ordinance Number 847 of the
City of Berkeley remains in effect.
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Honorable Hasleell Holman .
State Auditor Lo

Capitoel Bullding

Jefferson City, Misscurl

Pear Mr, Holman:

This is in resporise to your request for an opinion
January 12, 1959, which we gquote aaltollawa: ’

"In an sudit of the records of the City
of Berkeley, St. Louis County, Hissouri,
1t was found thst an ordinande, enzcoted
by the beard of aldermen, has given rise
to questions upon whilch the opinion of
your office 18 desired. The questions
arise by reason of the followilng clroumw
atancest -

The City of Berkeley, while operate
ing a8 & oity of the fourth class,
enacted an ordinence establishing
the offide of ¢ity engineer. By
ordipange enacted in June, 1956,
the board of aldermen appointed an
individual to the position, and by
the same ordinance fixed his com=

msation at $7,200 per year 'plus
50 monthly automobile expense al-
lowance.' The person appointed by
the board of aldermen-asgumed the
office and recelv ¢ gompensa~
tion provided by ordinance, includ-
ing the automobile expense allowance
of $50 per month.




Honorable Haskallﬂﬂalman

"In 1957, the 0ity of Berkgley, pursuant
to Bection 19 of Article VI of the Con~
stitution of Mimsouri, 1945, adopted a
charter. Such charter provided for the
office of divector of publle works who
ghould @erve &8 oity englneer, The charter
became effective in April, 1957, but the
greviaus%i appointed city englineer continued
o hold his office and to receive the $50
monthly automoblle expense allowance pro-
vided by the crdinance enacted in June, 1956,
and previously referred to, Our questions
are as followat

1. ¥as the City of Berkeley, as a

city of the fourth elags, authorized

to provide by such ordinance a flat

50 monthly automobile allowance for
e clty engineer?

2., Pid the adoption of a constituw
tional charter by the ity of
Berkeley affeot the validity of the
foregoing ordinance insofar as it
provided for the payment of such $50
monthly automobile expense allowance
to the ¢ity engineer?

"A copy of the ordinancé in question and of
the charter adopted by the Gity of Berkeley
18 enclosed for your information.”

It is the opinion of this office in answer te your fivst
question that the Git{ of Berkeley &8s & city of the fourth
class was authorized to provide by ordinance a flat $50,00
monthly automoblle allowance for the ¢ity englneer. .

Article VI, Sectbion 15, of the Missouri Conatitution of
1945, authorizes the provision for the or%anization and
classification of cities and towns into classes by general law,
We quote that sectiont

"The general assembly shall provide by
general laws, for the organization and
classifioation of cities and towns. The
numbey of such classes shall not excesd
four; and the powers of each class shall
be defined by general laws so that all




Honorable Haskell Holman

such munielpal aorperations of the same
clasa shall poasess the same powers and
be subjedt to the same restridtions. The
gener asaambly shall also make provie
slons, by;,ua ¥ réby &l K
town or village ing by

any apeaial ar_{ocal lﬁm; mEy eleat to

become subject to, and be govérned by,
the general laws relating Yo suoh core
porations. . o

¥You will then nbuarve that chap%sr 9 of the Revised
Statutes of Missouri, 1949, is the statutory chapter provid-
ing for the organ! éian of ¢ities of the fourth class. We
wigh to gquots Section 79.2301

"The mayor, uith the conaent and ap-
proval of the majority of the wembers
of the baavg‘of aldermen, shall have

: ,v”uint a treanur&r ¢ity at~
Ly cammis-

*ﬁlﬁﬁ&ﬁﬁiﬁﬁ)&s Arpoint, anad if geen
for the ae#"l*5eres*5'cf tﬁa aiﬁy, the

_-stra of aldarman mWaY, b{
ordinancs, emp e{ special sounsel to
represent the city, either in & case of
& vacancy in the effice of eity attorney
or to asaist the city attorney, and pay
reasonable compensation therefor, and
the person slected marshal may be ap-
pointed to and hold the office of street
commissioner,”

It would sppear obvious that the ecity may provida for a
city e 1naer, as did the City ef Barkeley, in its Ordinance
Number 847, Bill Ne. 861,

We now direct your attention to 8ection 79.270, authorigz.
ing the board of aldermen to fix the eompensation of all the
officers and members of the city by ordinance.

"Phe board of aldermen shall have power
to f£ix the compensation of all the of-
ficers and employees of the city, by
ordinance. But the salary of an officer
ghall not be changed during the time for
which he was elescted or appointed."”




Honorable Haskell Holman

Section 79.2Iﬂ»doas not specifi&&lly rafsr to the term

expense secount,” but 1t is oup belief that such an expense
agcount would be wihham.khe berm, "compunsation,” which the

11.daremen mﬁ@'ﬁrﬂVidﬁw We bellave that a part of the cowpensas
tion may be denominated "automobile expense allowance,”
whether of not that dencminstion would be acourate whén other
iig:geéal and taxvlama &y hraught to bear upon the sum 80

shele

We think that it is of little significance that a sum of
money provided for by the ardinaneaa of a eity of the fourth
class 1s lsbeled an expense account., Whether for income tax
or other purposes the mnnay provided for ia to be considered,
in fact, xg#nse money, or just an additional sum of income,
is not a ect af’inquiry herein. It is not the label,
guch as sai&ry, or "expense account” which is given to the
sum which has a bearing upon the authority for the ensctment
or provisiocn for that sum, but it i8& scglely & queation of the
authopity for the eity to pravida for the aity offlcials,

With r&apact ta your sacond quesbion, 1t 1s the opinion
of this office that if the successor to the oity enginesr has
not been selected and qusiified under the provisions of the
1957 ‘ter of the Gity of Berkeley, Ordinance Number 847 of
the City of Berkeley remains in affact.‘

thicxa vi, Section 19, of the Constitubion of Mimsouri
of 1945, provides for city government by eonstltutional
arter with authority to enact ordinances 8o long &8 they be
eansistant with and subject to the constitution and laws of
thetState of Missouri, We quote Article VI, Section 19, in
part:

"Any ¢ity having wmore than 10,000 in-

habitants may frame and adopt a charter
for its own governmenbt, consistent with
and subJeet to the Constitution and laws

ﬁf,tﬁf state, in the follawing manner.

To amplify somewhat the constitutional proviglon, we
wish to bring to your attentlon some cases. In the case of
Kansas City v. Frogge, 176 8.W, 2d 501, Divisien No. 1 of the
Suprene Gourt @f Misgouri stated:

"By the grant to plaintiff eity of the
right to frame¢ and adopt a charter, the

i



Honorable Haskell Holman

paoyle of the state trangtarrad or
grentaed part of the legislative power of
B etron s e e g pa b onel
ation, gran on
iiticiewgzl to the ﬁaapigggrtglggz irr 1'
¢ » powayr 8o svan e
of plaintiff eity was the legisls 'pﬁa@
WI’ Q fr e _and 8 a ehay nit e | ﬂ!’

) vfeople ef a eity which
a the right by the people
or the state to frawe and adopt & charter
nnﬂ deen 1t desirable or needful to
gate under the charter of their e¢ity
a11 et those g owars whieh may be dele-
gated by the legislatupre to cities organ<
1xed unéer general law., 8o the powera
plainbiff oity may exersise,
thr' h the eenﬂﬂikatianal grant of the
right to frame and adopt a rber, are
those gaﬁ&rﬁ whieh the peop 1@ of the eity
delegate to it undsr ita ah&rter if unw~
restrained by constitutional limitation,”

Having established the suthority for the charter for the
Gity of Berkeley, we wish to study the provisions of the
charter itself to the extént that they may affest Ordinance
Number 847 as it was enacted prior to the adoption of the
charter. Article V, Beetion 1, of the chartar for the City
of Berkeley, Hiasouri, effeoﬁive April 4, 1957 is as follows:

“There shall be the following adminis~
trative departments: Pinance, Folice,
Fire, Public Works, and such other de-
partments as may bé oreated by ordinance.”

You will observe that this creates a department of pube
liec works, Section 6 of Article V, we quote in part:

"The Director of Public Works ghall be

& professional enginser, registered
under the laws of the State of Missouri
and qualified to perform the duties re-
quired of him by this Charter, He shall
serve as City Enginear and shall have
charge of's % % #.%

PO T




| engine wfm rm a5 11; wan

gwhim “ ek wa i L sage 5, 13
as taﬂm& § | #W 315:

Ve aee ﬂmﬁ the aﬁ.w anginedr 1
shall continué in office and m m ,
until hia auweasar shall
the duties 61" his of

Section 1, m&d also pé > Opdinanc | "
in foree find effset so Mng a8 it 18 not -inwnsimm wieh tim
provisions of this char

-“&1.1 m-ﬁ&nmam rogulations and Pesow
lutions in i‘ama uﬁ ‘the tm tmas :

con jw&nﬁ with the nmﬁss.ms of this
Gha shall vemain and be in forae

the %mzeﬂ.“‘
If the office of the director of auki:«a works were t-o_ _rha

ereated and the officer appointed am of the date of the ¢
tion of the oharter, we would beliave 1t obvic that the
100 Humber ﬁ

office of oity engineer, as created by Ordins
would be mwmtent wi#h the provisions of Article V orea
ing the department of publie works. !'Iowe'mrg Section 2 of
Artigla V pmvidﬁa that thé oity manager shall appoint, 8y ex-
vise and contrsl the directors of the administrative depart
ments. Thig section provides no date before which the ﬂimetar




Honeorable Haskall'ﬂblman

of these dapartmenta must be appointed.

"Each administrative department shall

be unaer the supervision and eantral of '
, sator sppointed by the City Manage:
Two or move ints may be madséw
the same individual, and the 0Oity Meneger
nay himeelf serve as direetar of one or
mope departments.”

Therefera, it is the opinlon of this offic¢e that, if
the divector of ths department of public works hes not been
appointed Ordinance Number O47 remiing in force, and the

eity engincer has propoerly eonfinued in the performance of
his duties, and the campennatian prov&ded for the cisy
enginger is not invalid. )

It is the opinion af’ﬁhiﬁ offlce that:

1. 'The City of Berkeley, &8 & city of the fourth class,
was authorized to provide by ordinance a flat $50.00 monthly
automobile allewanoe for the eity enginger,

2., 1If the successor to the city enginesr has not been
selected and qualified or the duties of such officer have not
been otherwise provided for under the provisions of the 1957
Charter of the @ity of Berkeley, Ordinance Number 847 of the
City of Berkeley reumsing in effect.

The foregoing opinicn which I hereby approve was prepared
by my Assistant, James B. Slusher.

Yours very truly,

JOHN M. DALTON
Attorney General
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