COUNTY OFFICERS: A county officer may purchase at a tax

TAX SALES: sale unless he is charged with conduct-
ing the sale. Such an ineligible of-
ficer may not purchase, indirectly,
through a relative or other person what
he may not purchase directly. When a
spouse of an ineligible officer purchases,
the ineligible officer has an interest in
the property and the sale is void. Other
relatives of such officers may purchase at
such sales, in the absence of fraud, col-
lusion or interest in or for the purpose

of transferring to the ineligible offjcer.
August 3, 1959

FILED

Honorable John Hosmer
Prosecuting Attorney ‘
Webster County ' :
Marshfield, Migsouri L

Dear Mr. Hosmer:?

On July 10, 1959, we wrote to you answering an inquiry
posed by you as requested by your county collector, Mr. Glenn
H. Ventling, as to whether publication costs of tax sales
were to be prorated according to the lands sold. At that
time we reserved answer to your gecond questlon pending further
study of all factors involved. This question reads as follows:

"2. It was my understanding at our col-
lectors meeting that no county officer
is dllowed to bid on property at a tax
sale. To what extent does this include
sald officer?!s wife or other relative?
And what should my position be if such
individual does bid at said sale? I
have had inquiries which cause me to
need an answer to the above.®

Our understanding of the Missouri law afplicable to tax
sales is that there is no statutory prohibition, as such,
against county officers bidding at tax sales. In the absence
of collugion, fraud or unfair advantage being taken by a coun-
ty officer or officers they may bid at tax sales. There is,
however, a common lgw prohibition imposed by the courts against
county officers, as such, being both seller and buyer, i. e.,
those officers active in the conduct of the sale buying the
property themselves.

In Walcott v. Hand, 122 Mo. 621, 27 S.W. 331, 1. e. 333,
our Court, in speaking of the collector who did not at that
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lowing languaget

»The learned counsel for plaintiffs
‘urges, with great earnestrness, that
the tax deed by the sheriff to the
tax collestor, Million, is void be-
cauge it is against publie policy to
permit a tax collector to purchase at
an ex¢eution sale under a Judgment
obtained by him for taxea. Counsel

- eorractly asgumes that a public of-
ficer oharged with the duty of selling
grﬂﬁﬂrtf;ﬁé?fﬁhhjhaﬂt'?ﬁiﬁﬁ cannot
himself become the purchager, and that

g sale made by an agent or trustee to

himself will not be sustained by the
courts. These salutary and fundamental
prineiples are not controverted by
counsel for defendant, but he inelsts
that both reasen and the asuthorities
distinguish between a sale by a tax
collector to himself and a sale to
him by a sheriff made under a judgment
and execution of the circult court}
that, after the execution came to the
hands of the sheriff, the sheriff, and
not the collector, was charged with its
execution and the responsibility attend-
ing the sale. It will be observed that
counsel present the naked proposition
that a purchase by the collector at the
sheriffts sale is veid. WNe collusion or
conspiracy is charged, no suggestion 1s
made of unfairness or irregularity in
the time or mamer of sale, or inadequac
of the bid. A eareful’examinatian of eac
and EVEPK case cited by plaintiffs, dis-
closes that in every instance in wﬁich
the sale was held void or voidable it
was under a tax law in which the col-
Jlector himself made the sale, and
either by himself or deputy purchased
the land, or, if sold by a sheriff or
eonstable, he purchased at his own

time conduct the sale, phrased this prehibitien in the fol-
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gale. The great underigjng prineipla
"~ in all of these cases is that the duty
of the seller is inconsistent with
the interest of the purchaser, and
when there is such a confliect the
temptation 1a too great to sﬁberdi~
nate the former to the latter, and -
public policy forbids the transaﬁtien;
but under the tax law of 1877, and
subsequent amendments, sales of lands
for taxes in Missouri are made under
Judgments of the circuit courts, an&
executions lssued thereen to the .
sheriffs as under other juﬁfggnna.-
The sheriff, and not the colleator,
‘48 charged by law with the execution
of the progess. He advertises and
conducts the sale, and the collector
has no eentrol of the process, other
than to stop the sale if the owner
shall pay the taxes and costs. The
cases cited from other jurlsdictions
whoge ﬁ;eaaedings were wholly unlike
ours throw ne lif t upon the subject
further than to illustrate the general
prineiplé that an agaat cannot be bath
‘sellar and buyer. * % xu

Chapter 1&@ Baations 1&0.01@ threugh 140, 720, R8Mo
1949, eelleq1 y ‘known as the Jones Munger Law, regulates
the sale of and for delingquent taxes. Sectien 140.190,
RSMo, provides that the county collector is to conduct the
sellin of lands sold for delinquent taxes. Accordingly,
the collaetor in sueh instance is in the position of a
vgeller;® he could not, therefore, be a purahaaer also. We
quete Section 140.190, RSMo, in parti

®l. On the dag m&ntioned in the natice,
the c¢ounty collector shall commence the
gale of such lends, and shall continue
the same from day to day until so much
of each parcel assessed or belonging to
each person assessed, shall be sold as
will pay the taxes, interest and charges
thereon, or chargeable to such person
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in gald county. * % %

For your information on this point we are enclosing
our opinion of November 30, 1937, to the Honorable G. Logan
Marr, which holds that eeliecto:évor'their deputies are pro-
hibited from purchasing land sold for delinquent taxes.

As to relatives of an officer prohibited by law from
purchasing, who bid or purchase at a tax sale, the cardinal
rule 18 that a disqualified persen ls precluded from purchas-
ing indirectly vwhat he is denied the right, by law, to pur-
chase himself. . The law may not be circumvented by the simple
expedient of having someone i@lse purchase it for him,

In 85 C.J.8., Taxation, Section 809(3), page 143, the
rule is atated as followst o .

") person will not be allowed to ac-
quire a valid title to land sold at

a tax sale by procuring another per-
son to figure as the ostensible pur-
chager at the sale and then taking

an assignment of the certificate or

a deed from such person on refunding
him the mane{ expended when such per-
son is legelly or morally obligated to
pay the taxes or disqualified by reason
of his duty to the owner, or his rela-
tion to the title, or his character as
a publiec officer, as discussed supra
subdivision 1 of this section. Like-
wige, such person may not acquire a
valid title by purchasing the property
from a third person or stranger, who pur-
chaged it at the tax sale, even after

expiration of the period of redemption.
* %k ¥ R !%mphasis ours

This rule is followed in Missouri. In Shotwell v. Munroe,

®"The statute provides (R.8. 1879,sec.
2387; R.5.1889, sec 4949): tNo offi-
cer to whom any execution shall be
directed, or any of his deputies, or
any person for them, shall purchase

"'LP"
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any goods or ahattela, real estate or
other effects, or bid at any sale made
by virtue of such execution, and all
purchases so made shall be yoid.! This
?rovisien is reiterated in the act re~
aﬁinf to- justices (R.§. 1879, sec.3021;
nss : 89, 886. 09’ Wh&l‘e Bhe ﬂﬁt‘da
used are abao ugely void “Thege provi-
glons are mere~7'dee_aratery of the
common law, reasting on the soundest
'*principles of publie poliey, which pre—
whibit aay truszee fram beéaming irectly

Iv isamf arent that sush ”‘affieer may not secure an
agent or £ mamber to ptirchase for him at a tax sale,
but there rems ns a quaatian of a family member purchasing

at a publiec tax sale, not for the purpose of transferrin% the
property to tha»ineligible efficer but for the purpose of re-
taining the property themselves. This is a state sponsored
shle to ralse tax revenue when other meang of c¢ollection fail.
The stateagrwvides rigid rules of procedure as to the conduet
of auch & i.e¢., publication, etc., which must be strictly
met. It has mpesed no prohibitien, b{ ataznt on relatives
of such officers bidding, but the,law ooks nit ¢loge serutiny
oa such purchases, not in that the purchaser is ineligible but
from the standfaint of an ineligible officer having an interest
by their relatives! purchase-

With purchases by speuses of ineligible officers the
serutiny is particularly close, and the general rule seems
to be that they may not purchase &t tax sales unless there
is a clear showing that the property is clearly free of com-
nunity of ownership with the ineligible officer spouse. Where
a spouse purchases at a public tax sale, it has been held that
the spouse's purchase is valid. 8ee Means v. Haley, 84 Miss.
550, 36 So. 257, 86 Miss. 557, 38 8o. 506, 1. c. 38 se 507,
wharein the court statesz

"Nar do we think a sale for taxes
legally made, is invalidated simpiy
because the purchager ig the wife
of the tax collector who conducts
the sale - especially when there

is neither averment nor proof of
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irregularity or aatual fraud‘ Hug~
band and wife are separate in prop-
erty, and may invest their money
acseording %o the diectates of their :
imdividﬁal Judgments.

Where a state has enacted prevzaiens grantin, marital
rights as broad as are contained in the Migsourl Probate Code,
1t ia doubtful that the spouse can't be said to have and in-
terest in the property purchased by his spouse. 4As an example
of this contention we quote, in part, our ao-called forced
share statute, Bection 47k. iéﬂ Bilo Gum. Bupp. 19573

wy, whan a marrind peraon dies tas%ate
as to any part of his estate, a right
of e;eation is given to the surviviag
spouse solely under the limitations and
conditions herein stated:

n{1) The surviving spouse, upon elec-
tion to take against the will, shall
receive in addition to exempt property
and the allowance under dection I74.260
one~-half of the estate, subject to the
payment of elaims, if there are no lineal
descendants of the testator; or, if there
aré lineal descendants of the tesgtator,
the surviving spouse shall receive one-

- third of the estate, subject to the pay~
ment of claimay "

The eonclusions expressed relating to ineligibility of
a spouse to purchase was the view taken by our Supreme Court
in Githens v. Butler County, 350 Mo. 295, 165 8.W. 24 650,
1. Ce 652, 6530 )

“The cagses cited in the preeeding para-
graphs deal with instances of an official
being tdirectly! interested in the contracts,
actions or dealings with the public body of
which he was = member. Here the question

is whether the public official is so tin-
directly' interested as a party to a transac-
tion with a county court of which he was

a member as to invalidate it. In fact the

-6-




Honorable John Hosmer

‘question is whether the relationship of
husband and wife is a disqualifying intereat
within the meaning of the statute and com-
mon law prelibition sgainst an offieial's
beécoming indirectly interested in a publie
contract.  The two opposing lines of cases
are eollected in the followingt Thompson
v. School Dist.No. 1, 252 Mich, 629, 233
N.W, 439, 7h A.L.R. ?9ﬁifﬁ'ﬁqill,V-"ﬁﬁ~v"
burn, 76 Wash., 207, 135 P,1000, 50 L.R.A.

N.S., 1140; 6 Williston, Gontracts, p. 4898.
*[4] An indirect interest may be
mote as'te'nebnavbid_afbgrg” bet .
official and the public body he represents,
consequently when the interest is not direct
there is more reason for ¢ensidering each
case on its speclal faets. 6 Williaston, Con-
tracta, § 1735; Thompaon v. School Dist. -
No. 1, 252 Mich. 629, 233 N.W. 439, 7h
A.L.R. 790, ,

n[5-7] Here the respondent urges vhat

she purchased the land in quéstion with her
own geparate funds and that under our
statute her husband cannot interfere with
her separate real progerty;.§ 3390, R.8.Mo.
is under a duty to and is liable for his wife's
sugport (Nielsen v. Richards, 75 Cal.App.
680, 243 P.697) and in this state he is en-
titled to dower in his wife's real estate,
Mo.R.8.A. §§ 319,324, either of which are
pecuniary interests and disqualifying under
statutes requiring such an interest even
though it is indirect. Nuckels v. Lyle, 8
Idaho 589, 70 P.,0l; Beakley v. Gity of
Bremerton, 5 Wash.2d 670, 105 P. 24 .}4o.
Though the husband may have ne present
interest in his wife's separate estate there
can be no question but that because of the
relationship he does have such a beneficigl
interest in her property and affairs as to
be tindirectly' interested in any contraet to
which she is a party. Clark v. Utah Con-
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struction €o.,51 Idaho 587, 8 P.2d 454. But
agide from these pecuniery reagons it is
obvious, it seeme to us, thet & county judge's
wife may not purchase real estate from the
county and court of which her husband is &
member acting in a quasi-judieiael capacity.
Though the bargain may be ever so falr it
places the officer in a position which might
become: qntafenistic to his public duty.
Throop, Publiec Officers, § 607; 22 R.C.L.,§
121; Goedyear v, Brown, 155 Pa. 518, 26 -

A. %65,; 20 L.R.A. 838, 35 Am.st...ﬂzf-.a%s.
Under most clrcumstances, if not all, it 1s
simplyﬂagﬁinb&[publicfp@ii¢y‘farwshe'uite

of & county judge to purchase land from a
county when the sale requires the vote and
opinion of her hushand as a member of
the court passing on the transaction. Clark
v. Utah Qonstruction Co.,, supraj Sturr v.
Elmer, 75 N.J.L. k43, 67 A, 1059.%

4 child, on the other hand, may be completely dis-
inherited. Children may purchase property at such a sale,
retaining the property for their own use and enjoyment or
for their ovm family, i.e., to own asepsrstely from the in-
elifihl& officer parent. Providing that a child of the
ineligible officer purchases at a sale meeting the legal
requirements for a tax sale, and absent collusion or fraud
- in conneetion with that sale or, of course, a transfer of
interest to the ineligible parent, we can find nothing
either by statute or court decision to indicate that such
a purchase would not be valid.

Therefore, it is the conclusion of this office that
in the absence of collusion or fraud in the c¢onduet of a
tax sale, county officers may bid or purchase at a sale if
they are not charged with the duty of conducting the tax
sale. Such an ineligible officer may not purchase at a
tax sale, indireetly, by procuring someene else to bid and
purchase the'propert{‘fér him. A spouse of the ineligible
officer may not purchase and retgin property at tax sales
in their own name, as it does not' avoid the prohibition
of the ineligible officer having an interest in the prop-
erty. Other family members, in the absence of fraud or
collusion, may purchase at tax sales so long as it is not
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- purchased for or re«-transferred to ’aha inaligible cmmty

officer.

The foregeing :Lnion, which I hsreby apprevo, was
prepared by my assistant, J. B. Buxtem._.

Very truly yours,
' John M. Dalton
. Attorney General

JBBsle

1 enclosure




