PRISONS: A prisoner sentenced subjeéct to Section

SENTENCES: 222,020 serves a cumulative sentence.
CUMULATIVE SENTENCES: He serves hils first sentence completely,
JUDGMENTS : then starts on his second sentence.

Prison authorities are powerless to change
the order in which the sentences are
served,

February 10, 1959

Hon, Ben B. 8Stewart, Memder
Board of Probation and Parocle
Jefferson Building

Jeffergon Gity, Hissouri

Doar 8iri

You recently requested an opinion from this offlece as
follows: ‘

"Gonfirming our conversation of Janvary 8,
and”receégﬂ.qg your letter of January 9, re-
garding the Board's trequest for our opinion

oh deferred sentences, at which time it was
decided to withdraw the request, and that

you Would place it in your hold file until

you heard from us,

"We do request an opindon on the difference
between & defarred sentence and a8 conssouw
tive sentence, It is noted that many times
an individual iz sentenced to serve several
sentences consecutively., For example, an
individual is charged with three counts of
Robbery and is sentenced to sgerve five years
on each sount, and each count 48 to run cone-
secutively, making & total of fifteen years.
This is called a consecutive santence,

"A deferred sentence ie one which the indi-
vidual receives after another conviotion,
and is ordered not to begin until the ex~
piration of the sentence he is now serving.
For example, en individual is serving a
sentence in the penitentiary, and is con-
victed of another crime, Under Section
222,020 MoRS 1949, it states, in pars,
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'.ssthe gentence of Buoh convict shall not
commence to run until the expiration of the
santence unﬂér whieh ha may bé- hnlé;..‘

"Is this, in erfaat a eanzecutive sentence,
or does the first santenna have to be served
before tha aa&and,hagins? s

.“Hb would: agpveaiato an. upanian on the dif-
ferenca batwéen 8 consdcutive santence and
a aenealled deferred. #&nt&nea. .

Seetian 22@ ta readu as rallowns

“@ha yaraan or a eenvaoﬁ sanﬁanead to 1ma
prisonment in the penitentiery is and shall
be under the protection of the law and any
injury to his person, not authsrized by law,
shall be punishabls 1n the same manner ag Af
he wers not undey convioticn and santence;
and if any convict shall commit any ¢rims in
the penitentisry, or in any dounty of this
state while under gentence, the court having
Jurisdiction of criminal offenses in such
county shall bave Juriediotion of much ofw
fense, and such convict may be chapged, tried
and convieted in like manner a2 other peps
sons; &nd in case of convieblon, the sentence
of such convidt shall not commence to run
ungil the expivation of the sentence under
which he may be held; provided, that if such
conviet shall be sentenced to death; such
sentence shall be exeouted without regard to
the sentence undey which said conviet may be
held in the penitentiary.”

Your question concerns the difference, if any, between a
cumulative sentence made sc by order of court and senteénce
meted out in compliance with BSeotion 822,020, It 18 my under-
standing from your letter and from discussions on the subject
with you that the Frison Records Department classifies all
sentences given undér Seéction 222,020 as deferred sentences.

This writer found no instance in which a court referred
to a deferred sentence. The court genarally refers to only
two classes of sentences--concurrent and consecutive, The
court in Williford v, Stewart, 1 8.W. 24 12, in disoussing
this matter, states in paragraph 2, paga 14, as follows:
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Hon., Ben B. Stewart

"# % % Tha yule is that where the later
’““%ﬁﬁzﬁ 18 silent on the point the
sentences run concurrently, To make them
consecutive there ordinarily must be some
provision in the Jjudgment or a statutory
requiremant to that affact, # » &

A pentence under Section 222,020, we feel, 18 a cumula~
tive sentenes made so by statute, It diffarzs in some respeots,
however, from the cumulative sentence which is pronounced by
the court, The statubte, Seetion. 222.020, makes 1t mandatory
that the prisoner serve the sentence undey which he is first
hald before starting the service of the sentence later imposed,
In Ex parte Oreen, 17 8.W, 24 939; the court passed on the
order In which sentencesd ghould be served under this section,
Green was convicted of highway rebbery in 1§21 in 3t. Charles
County, was eentenced to pirimon and paroled in 1923, In
January; 1925, whileé on parole, Ureen committed a burglary in
Lafeyette CQounty and his parcle was revoked, He was convicted
in March of 1925 in Iafeyette County and returned to prison,

He filed a writ of habeéas corpus and ths wapden's return to
the writ atated that Green was held undsr the 3t, Cherles
County conviction and that the prisoner had completed service
of the time under the Iafayette County conviction, The court
said, local eitation 940, as follows:

"Wnen the petitioner was returmed to the
penitentiary, hs was there under commit-
ments from the cirouit courts of both 8t.
Charles and Lafayette counties, The war-~
den and other officisls were without
authority to determine the order in whigh
the sentences should be served. That
gquestion 18 determined by ssction 2292,
R.%. 1919, as follows:

% % % And 4f any conviet shall com=
mit any-cpims in the penltentdary, or in
any sounty in this atate while under
santence, the court having jurisdic¢tion
of criminal offenses in such coundy shall
have jurisdictien of such offense, and
such convict may be charged, tried and
convieted In like mammer ag otheyr pers
gong; and in case of convietion, the sen-
tance of such sonviet shall not commence
to run wntil the expiration of the sen»
tence under which he may be held.'
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"¥t follows the petition is remmnded to
the cugtody of the VWarden to serve the

sentences imposed. in accordance with the
views herein expressed,” | -

The aenrtfmmré éeqénﬁly'in the cese of Herring v, Scobt,
%?2 S.W, 24 670, spproved the above doctrine, saying ab page
o vy TPPETOTER R O

"# # # Pupthermore, the Lee case was de~
caded-by Division 2 of this court in 1921,
and the guestion was resonsidered by the
gourt en bane in 1989, Ex parte @reen, 322
hald unanimeusly {withoui wentioning the
tee came, 1t i tpue) that the prison offi-
eials were without authority to determine
the order in which the sentences should be
served, and thet the reoquirement of the
statute is conbrolling.

"While the motive of the legislators in
paasing the stabute partly way have been

to pravent such sentences from running
coheurdently, still they must have meant
wore than that, They were not dealimy
with offenses having some relationm fo
each other, sugh as those of kindred ne-
ture or committed or tried about the

same %ime, where the ldea of concurrent
exaeubion would more naturally ocdur,
They were contemplating a situation where
a conviet under sentence for one felony
commits another perhapa of a different
kind and at a remobely later time, They
saw f£it to require that in event of ocon-
vietion of the latter, the sentence thare«
for should not commanc¢e to run untdl the
genviet had fully paid his debt to the
State for the first., Hiving so dselared
in & solemn legislative aect, we are not
at 1liberty to amend it by consirugtion,
The Green case 8o rules the question
dit‘e@tly . N ’

CONOLYSION

Therefore, we feel that a prisonsr sentenced subjact to
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Hon, Ben B, Stewart

Seation £22.020 serves s cumulative sentenca, He serves his
first sentence completely, then atarts on his second sentance,
Prison authorities are powerless to change the order in which
the sentences are served. .

The feragaing opinion, which I hereby approve, WRs pre=
pared by my Assistant, James E. Conway.

Yours very truly,

Attorney General
JBCime




