PROSECUTING ATTORNEYS: Under Article VTI, £9 of tne Consti-

CONSETIZTUTIONAL LAY: tution of "issourl, a person miy not

UNTITED STATES COMMISSTOUER: hold the offlce of nrosccutin~ attorney
and that of Unlted States Commissioner
at the same time.

OPTHTION NO. 215

October 16, 1969

rlLED

donorable Winston V. Buford —
"rosecutinm Attorney dﬁ9/;s

Shannon County Court HHouse
sminence, issouri 65466

Jear !r. Buford:

This is in response to your request for an official oninion on
tihe cuestion whether a prosecutines attornev mav accent an annoint-
ment as a United States Commissloner and retain tne office o nro-
secutine attornev unon the concdition that sald oprosecutins attorney
would not receive a salary but would retain the office and exnenses
as nrovided by law.

Lrticle VII, $9. Constitution of !izsouri nrovides:

"o person holdine an office of profit under
the United States shall hold any office of
profit in this state, members of the orranized
militia or of the reserve corns excented.”

The substance of your jguestion is whether a person itho performs
the dutles and exercises the powers of the office of nrosecutin-
attorney may escape this lanpuame of the Constitution by not claim-
ine or drawine the comnensation fixed by law for that office.

The Supreme Court of ‘lissourl has held that ". . . to nermit
public officers, elected or apnointed, to rcceive, bv arreement or
octherwise, a less compensatlon for their services tlian fixed by law,
would te contrary to the public policv of this stote. . . .7 Teed v,
Jackson County 142 3.V.2d 862, 865 ("o. en hanec 1740).

in office of profit is one to which lo attacied a comnensation
for services rendered. 67 C.J.S., %3, n. 104, Inasmuch as the le~-
izlature has attached a compensation to tiie ofTice of onrosecutine
attorney, it is clear that the le~rislature intended the office of
nrosecuting attorney to be an office of nrofit. T'oreover, in view
of the declision of the court in Reed v. Jaclhson County, supra. it
is enually clear that an incumbent nrosecutin~ attorney aas no nover
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to transform that officc from one of wroflit te an honorary office
oy not claimine or drawine the comnensation fixed by law Tor that
office. It anpcars therefore that a prosecutin~ attorney who ner-
forms the duties and exercises the power of that office, but who
does not claim or draw the compensation fixed by law for such ser-
vices, nevertheless holds an office of pnrofit =within Article VII,
$9 of the Constitution of Missouri. As statecd In Cninion lo. 382
issued to you on October 29, 1968, thcre can be no doubt that a
Jnited States Commissioner apvolnted pursuant to 28 U.S.C.A., 5631
must be consldered a holder of an office of nroflt under the Unlted
States.

CONCLUSTION

In vicw of the foregoing, 1t is the oninion of this office that
uinder LArticle VII, 59 of the Constitution of “issouri, 2 nerson mav
not hold the offlce of prosecutine attorney and that of United ZStates
Commissioner at the same time.

The foregoinm opinion, which I hereby anprove, was prepared
by my Assistant, L. J. Gardner.

Yours very trulyv,
f”::;L-1‘22:;z:?'

OlIIN C. DANFORTII
Attorney feneral




