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POST OFFICE BOX 899
JOHN ASHCROFT JEFFERSON CITY, MISSOURI 65102

December 23, 1980

1314) 751-3321
ATTORNEY GENERAL

OPINION LETTER No. 111
(Answered by letter--Jones)

FILED

The Honorable James C. Kirkpatrick
Secretary of State

State Capitol Building

Jefferson City, Missouri 65101

Dear Mr. Kirkpatrick:

This letter is to acknowledge receipt of your request for
an opinion from this office which reads as follows:

Does a foreign railroad corporation
pay an additional domestication fee when
there has been an increase in the propor-
tion of its stated capital and surplus re-
presented by its property and business in
Missouri due to the merger of a domestic
railroad corporation into the qualified
foreign railroad corporation?

In your opinion request, you have provided additional
information which indicates that a railroad company which is
a Missouri domestic corporation has merged into a Delaware
corporation which has been set up as a shell without assets.
You state that the Delaware corporation was qualified in
Missouri prior to the merger as a railroad company doing
business under an assumed name. You state further that
the Delaware corporation had no assets in Missouri and con-
ducted no business and paid only the minimum domestication
fee of $63. You further state that after the merger, the
assets and business of the Delaware corporation which is now
qualified in Missouri as a foreign corporation, have increased
substantially.
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It is also our understanding that the railroad corporation
has suggested that by virtue of the application of Art. XI,
§ 10 of the Mo. Constitution no additional domestication or
qualification fees or taxes should be imposed under the pro-
vision of subsection 3 of § 351.600, RSMo Supp. 1979, upon
the railroad's increased stated capital and surplus which
is represented by its property and business in Missouri
due to the merger. In this regard, § 10 of Art. IX of the
Mo. Constitution reads in part as follows:

If any railroad corporation organi-
zed under the laws of this state shall
consolidate by sale or otherwise, with
any railroad corporation organized under
the laws of any other state, or of the
United States, the same shall not there-
by become a foreign corporation, but the
courts of this state shall retain juris-
diction in all matters which may arise
as if said consolidation had not taken
place. « . .

Under the above constitutional provision, it is our
understanding that the railroad corporation contends that
although it should be regarded as a foreign corporation for
most purposes, it is nevertheless a domestic corporation
under the above constitutional provision for the reason that
the provision is broad enough to include the merger that was
consummated and it is therefore not subject to any increased
domestication or qualification fees or taxes under the pro-
visions of subsection 3 of § 351.600, RSMo Supp. 1979.

After due consideration, it is our view that the fore-
going argument by the railroad corporation is not persuasive.
It was also held in Attorney General Opinion Letter No. 3,
Kirkpatrick, 2-22-74, that when a foreign corporation which
had previously qualified to do business in Missouri and sub-
sequently absorbed in a merger a foreign or domestic corpor-
ation so that the surviving corporation was a continuation
of the foreign corporation which had previously qualified to
do business in Missouri, the surviving corporation is not
then entitled to receive credit for those taxes or fees
previously paid by the merging domestic or foreign qual-
ified corporation. (Copy of opinion attached).
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Therefore, in response to the question that you have
presented, it is our opinion that a foreign railroad cor-
poration is required to pay an additional domestication fee
or tax when there has been an increase in the proportion of
its stated capital and surplus represented by its property
and business in Missouri due to the merger of a domestic
corporation into the qualified foreign railroad corporation.

Sincerely,

?&WJOHN ASHCW

ROFT
Attorney General

Enclosure: Opinion Letter No. 3,
Kirkpatrick, 2-22-74



