OFFICERS )  Ccalling- of County Collector, who is a member of
S ) the reserve, to actlve duty, does not cause vacancy
) in offilce. . '
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_Honorable Ralph He. Duggins ,
Prosecuting Attorney

= Saline County :
"Marshall, Misaouri

Dear Slr:

We have received your request for an opinion of this
department, which request is ag follows:

"Mhis office desires the opinion of
the Attorney Generalts office. The
situation involves the following
facts: N

"Mr., Marcellus A. Geuldin, the present
Collector of Saline County, Missourl
was nominated at the Auzgust Primary
as the Democratic cendidate for this
office to succeed himself, Nominatlon
in Saline County is tantamount to elec-
tion for this office. Mr. Gauldin is
a member of the Naval Reserve but is - :
not attached to any orzanized unit, =T
He has just received dlrections to report '
for a physical examination to determine
his fitness for active duty. He has
received no orders as yet to report for
active duty. Naturally he desires to
make available to himgelf and his family
the fees from' the office in the event
he 1s called into actlve service during
his term of office, if there 1is any way
possible for hlm to do g0,
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"The opinion this office requests
therefore is several fold, to~wit:

"(1) In the event a Collector is
called to active duty in the armed
forces, what procedure is followed
with regard to the duties of the
Collechor. ' ’

"2) 1Is his reaignatian mandatory,

- ™(3) In the ovent there is no resig-
-nation does the Collector designate
an acting Collector or in the slternaw
tive does the Governor, acting upon
recommendation of the County Comalttes,
nake any appointment.

e "(t) 1s any certain action necessary
on the part of the collector to make
effective his wish to retain control
of the orfice during the period he is
on asetive duty. E

"We will appreciate your consideration
of this matier and an opinion at your
early couvenlence,™ .

During the last war two cases were presented to the

7 Nissouri supreme Court involving the question of the effect

of inductlon into the amed rforces of the United States upon a
parsonts holding of public office. The Ffirst cane was

State ex rel. McGaughey v. Grayston, 163 S.W. (2d) 335. In .
that cese Judge Ray L. Watson of the circuit court of

Jasper County had been called into active service as &

member of the Missouri National Guard. A spocial Judge

had been elected to hold court in his ebsence. Objection

was raised to the jurisdiction to try the case on the ground
that a speclal judge could not Tunction under such circume
stances, and & wrlt of prohibition was sought in the Supreme
Court to prevent the spocial Judge's acting. Relator's contere
tion was set cut by the court at 163 o.V. (2d) l.cs 337, as followst

"Relator centends bthait Judge Vatson-as
a Fationael (uard Colonel in Federal sers

"k
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ice accepted 'an ofiice of profit under the
United statest while holding a state office
which 1s forbidden by our Constitution.

As a result, he insists, Judge watson has
forfelted his judgeship under the rule that
the acceptance of & second office which 1is
forbidden or incoupatible to the office ale
ready held 1pso facto vacates the first ofilce,
Therefore, if there is & vacancy in the
office of eirecuit judge as distinguished from
an absence, & sgpecial judge has no authority
to act and hisg jurisdiction may be properly
challenged,” . o

Tae court concluded that Section L. of Artiecle 1l of
the Constitubtion of 1875, now Section 9 of Artiele VII,
Constitution of 19@5, which prohibits & personfs holding
gn office of proflt under the United States from holding
any olffice or profit under thls state "wag never intended
to apply and does not now apply to the militiaman who
enters the service of his counbtry in time ol emergency
or war.” (163 S.W. {2d) 1. cs 337)

The court also considered the question of whether or
not there was any commen law incompatibility in holding both
offices there involved and concluded that there was no legal
Incompatibility in holding both offices. The court further con=-
cluded that Section 18 of Article II of the Constitution of
1875 which required a person holding an of:lce under the
laws of this state to personally devobe his time to the
performance of the duties of such office did not prevent
the judgets continuing to hold his oflice while serving in
the armed forces. The court stated at 163 z.w. (2d) 1. c.
341 that this provision "was designed to prevent !'farming
outt the performance of the duties of an ofiice to anocther
for the convenience or profit of the officsr,n

In the case of 8State ex inf. ZcKittrick v. Wilson, 166
.. (24) 199, the clerk of the circuit court of Henry Couaty
had besn Inducted under the Selective Service Act iInto the
Army of the United States. The question Involved in the casge
was whether or not his Induction under the 3sleckive Service
Act resulting in his inability personally to perform the
dutles or hls offlce caused the clerk automatically to forfeit
his office. The court concluded that induction did not cause
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the office to become vacant. The court stated, "We come
to the conclusion that there is nothing in the law, con=
stitutional, statutory or common , which requires us to
hold that Wall has forfeited his office by becoming a
soldier in the Army. - Therefore, the ofiice was not vacant
and the appointmeént of respondent was unauthorized." (166
SeWe (2d) 1. c. 502.) °

%} We feel that Lhe decislons in the foregoing cases may

Q be relied upon in answering your questions. Your first
question 1s "vhat procedure is followed with regard to the
duties of the Collector in the event of his being called
into active duty in the armsed forces?" In the Wilson case,
supra, the circult clerlk had in accordance wiith the statute
appointed a deputy to carry out the duties of his ol fice
during his absence. Section 11067, R. S. Wissourl, 1939,
authorirzes & county collector to appoint deputies. Under
the holdlng of the %ilson case, we belisve that the appoint-
ment of a deputy or deputies to perforw the duties of the
office would be all that would be necessary.

Your second guesgtion is "Whether or not the resizna-
tion oi the collector is mendatory tGpon his being called
to active duty." There 1s no statutory or constitutional
provisions wmaklng PGSL@HQthﬂ mandatory under such circun-
0138.7[1068. .

Your third guestion is "Whether or not in the event
there is no reaignation, does the collector designate an
acting collector or doss the Governor, acting upon recom-
nendation of the county committee, wake any eppointment.”
As for the Iirst part of this qusestion, there is no provi-
slon for the collector's designating an acting collector.
However, a&s we have pointed out in answer to your first
question, he may appoint a deputy to perform the dutles
of his office., As lor action on the part oif the Governor,
under the holding of the y¢1son case there is no vacancy
existing in the office., The Governor is authorized under
sectlon 11509, R. S. VLssourl, 1939, to make an appointment
to £il11 a vacancy in the office of county collectors UHows
ever, no vacanecy exists, and, therefore, the Governor 1is
not authorized to act in the clrcumstances. - :

Your fourth question is "fhether or not any certain
actlon 1s necessary on the part of the collector to make
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effective his wish to retain the office during the period
that he 1s on active duty. There is nothing which the
collector would be required to do other than designate a
deputy to ecarry out the funetions of the office,

COHCLUSION

Therefore, it is the opinion ol this office that when
a county collector, who is a member of the FHaval Reserve,
is called into active duty, he may deslgnate a deputy to
perform hig duties in his absence on active duty; that the
resignation of the colleector is not mendatory; that in the
event of no resignation the collector does not designate an
acting collector but merely a deputy, and the Governor does
not make any appointment inasmuch as no vacancy exlsts in
the office, and that no certain sction is necessary on the
part of the colloctor to make effective his wish to retain
‘the office while on active duty.

Respectiully submitted,

RODERT R, WELBORN
Assistant Attorney General

APPRUVED

e Ea TAYLCH
Attorney General
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