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~ VITAL~STA~STICS: A child generated by the first bus~d 

mother Should~ register ed as the chi 
said natur~ father even though the mother 
divorces said husband and marries husband 
No. 2 before the birth 'ot said child. 

BIR'lH ... SEGISTRATIQN: 

April 11, 1950 

Honorable Buford G. Hamil ton, M.D. 
Director, Division of Health 
Jefferson City, Miaaouri 

Fl LED 

~7 Dear Sir : 

I . 

This department is in receipt of your redent request for an 
official opinion upon the follow1n~ problems: 

"We are now holding birth certificates 
covering two identical cases involving 
disputed paternity. In both cases , the 
mother was married to one man, divorced 
him, and married another during the normal 
period of gestation . In one case , the 
mother desires the child to carry her 
former husband' s name and have her former 
husband l isted as father; in the other , 
the mother desires the child to carry her , 
present husband ' s surname and have her 
former husband listed as father . 

"For administrative purposes , 1n cases of 
disputed paternity, we prefer that the name 
of the child be omitted and all data relative 
tc1 the alleged father omitted. We de sire this 
procedure on the assumption that it is easier 
to complete an incomplete document than it is 
to rebuild a document that is claimed to be · 
erroneous . 

"In cases where the husband of the mother at 
che time of conception differs from the 
husband of the mother at the time of the 
delivery, it appears to us t hat the child is 
actually illegitimate and that the present 
husband should formally adopt the child, ~is 
marriage to the mother prior to delivery not­
withstanding. 



... 

• 
Hon. Duford G. Hamilton, U. D. 

I . 

"We shall app~eciate your opinion on how to 
rodiater a birth where the husband of the 
mother at tho ttme Qf concept1o~ differs 
from the husband or the c.othor at the time 
or de.li very. " 

The SUpreme Court of Vissouri roc~ntly said in the case of 
Bernhoimor v. First National 'Bank of Kansas City, 225 s . w.(2d) 
. 745, that 2 

"Uissour1 has two logitir:lizing statutes, 
Sees. 315 and 316 , n. s. }.{o. 1939, Ho. 
R. s.A., both of which have been in force 
for over a century.- sec. 315 has been 
construed to mean that if a man have by a 
woman a child born out of wedlock, yet if 
he afterward onter into a logal marriage 
with her and recognize the child as his 
own, the child will thenceforward be 
legitimized, und this is true even though 
tho child was conceived in iniquity. 
s tripo case bolow. This statute can have 
no application hero under tho ~olding of 
tho trial court , because the court ruled 
plutntiff •s parents had never been le~ally 
married since tlto fat!'lor had nevor Soon 
legally divorced from his preceding wife 
Sally. 

" (6. 7) As to Sec. 316, ~1ile the section 
says tho issue of all marriages ' decrood ' 
null tn la~ shall be legitimate, it has 
been consistently held that the statute 
does not literally mean the marriage 
must have been declared void by court de­
cree, but only that the marriage was ln 
fact void and could and would have boon 
ao decreed. And the same decisions fur­
ther hold that if such marriage was entored 
into in good faith, oven by one of the 
contracting part1ea and not bothc the 
ch ild will be deemed legitimate. 

Section 316, n. s. Mo. 1939, provides as follows: 
. 

"Tho i ssue of nll marriages decreed null in 
law, or dissolved by divorce , shall be 
legitimate. " 
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hon. Buford G. Hamilton, L!. D. 

Section 1514, R. S. Mo. 19391 provides, in part , ae follows : 

"~ ~ *but no such divorces shall affect 
the lOgit!macy of the children ot such 
marriage . " · 

The St. Louis Court ot Appeals 1n the ·case of J\Sh v . Modern 
Sand & Gravel Company, 234 Uo . App.,ll95 1 l . c . 1206, 122 s . W. 2d. 
45, l . c . 51, sa1dt 

"* * *Every child born 1n wedlock is 
pre~ed to be legitimate . Public 
policy sanctions this view. (Bower 
v. Graham, 285 Mo . 151, 225 s.w. 347; 
Gates v. Seibert, 157 no. 254, l . c . 
272, 57 s.w. 106$, 80 Am. st . nop. 625; 
Busby v . Self, 28q. !Jo. 206, 223 s. \1. 729• ) 

"such presumption in favor of the legitimacy 
of children born in wodlook is tho stronQost 
known to tho law, rund the courts in their 
righteous zeal to protect tho innocent 
Of:fs~)r1n3 llill not permit this prOOUtl!)tion 
to be ovorthro\m unless there is no judicial 
escapo :from ouch a rnnl1~ conclusion. ~ * ~" 

'.J;'he child in both or tho cases 1nvolvod in your letter would 
be legitimate beyond a question pf a doubt. Each child was 
conceived during wedlock and would not be illegitimate ns SUG~ested 
1n your letter. Sections 316 and 1514, citod above make it plain 
thut the logiti.nulcy or any child born after a divorce of the 
parents is unaffected by the dissolution of their marriage . 

I 

Uo Should consider tho me~ing of the ·terms father, step­
father , and parent so that the problem of completing the birth 
certificate may be solved. 

"Parent moans one who has generated a c!1ild; 
a father or mothor . " Boudreant v. Texas 
& N. O. R. Co., 78 S. W. 2d. 64l, 643• Als6 
cited in In re Tombo, 149 N.Y. s. 219, 221, 
86 Misc . 361. · 

~The term •parent • primarily moans one who 
procreates, begets , or brin6S fo~ off• 
spring as father or mother, and literally 
can only include fathor or mother related 
by blood, excludinG adopting ,parents , and por• 
sons in loco parentis . McDonald v . Texas 
Eaployors • Ins. 1 sa •n , Tex. 1 261 s. w. 107q., 
1075· 

·. 
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Hon. Buford G. Hamilton, t~· ~ · 

"The ordinney noanins o£ tpnront • is on~ 
~mo bocots or brings forth offspring, and 
by c~,on acceptation tho word is ordinarily 
uood to designate a legitimate rel ationship 
but tho trend of modern legislation and court 
docls1ons is towards a nora liberal use of the 
tor.m a~ ro~~~da mother of 1lleeitL~ate Child. 
nother of 1llegit1mate son 1n llio •paront • 
vithin s t atuto provid~ componoation for doath. · 
S 1th- h'Urd State. -c . 48 :Joe. 144; c . 39, Joe. 2; 
c. 70, Soc . 2. I!a.rehall v. Industrial 
da~ isaion, 174 N. E. 5341 535, 342 Ill. 400. 

~The legal and ordinary acceptation of the 
word •parent • does not 1ncludo a stepfather 
or stepmother, and, under the rule tha t crim­
inal sto.tatos must be strictly construed, it 
follows t hat prosecution does not lie against 
a stepfather, under Gen. Code , Sec . 12970, for 
failure to provide for his stepc~ildren. state 
v. Barger, i4 Ohio App . 127, 128. " .. 

nAccused t1ho r.l&rriod, nothor of an 1lleg1 timate 
girl and who was not hor putative £ather · 
was not hor ' ?nrent •. within tho exception of 
tho f .odoral kidnapping statuto, where c irl had 
lived 1n accuacd• s household for only about four 
months and t heroa!ter livod with her grandfa­
ther until, with hor mother ' s consont , she nas 
married nt tho age of 15, nnd at timo of' alleged 
~idnapptng she had boen an eMancipated married 

woman for about throe years . Patterson .\ct , 
Sec. 1 , 18 u. s. c • .A. Soc. !~08a ; Pope t s 
~\rk. Die. Sec . 6215. ~!illor v . Uni tod States, 
c.c.n. Ark. 123 P2d. 715, 717. 

(Parent)"One who genoratos a child, a fatper or 
mothor ~1 blood. Hendy v. Industrial Accident 
Board, 146 P. ( 2d) 324, 325, 115 'font. 516. 
(Parenthesis ours) 

" •Parent • in its common nnd accepted moaning 
refors to the natural fo.thor or ~other . Welch 
v. \,elch Aircraft Industries, 29 N. E. 2d, 323, 
326, 108 Ind. A)P• 545· 

-4-

r 

' . • 



, 

Hon. Buford G. H, ilton, U. D. 

"A •parent • is one who begets or brine s 
forth offsprinB; a rather or a mother. 
The word fparent• s tanding alone means 
the parent who begat the child and not a 
parent artificially created by law. 
Gardner v. Hall, 26 A. 2d 799 1 805, 132 N. J . 
Eq. 64." 
(Words and Phrases , Vol. 31, P• 151 781 791 
80. Pocket Edition, P• 15, 16.) 

"A •stepfather• is a man nho is the hus­
band of one •s mother, but not ono •a father . 
Laraen v. Harris Structural Steel Co., 
24J N.y. s . 65q.1 6?5, 230 App. DiY. 280. 

"Child of whoso oxistcnco mother ' s hus-
band as awaro at time of murriaco with 
child ' s mother held •stepchild• of ~other ' s 
husband, notwithstanding thnt child was il· 
legitimate, and hence •stepfather• wao 
char~eable with support and maintenance of 
child on proof that e ' ild was or ~as likely 
to become public char&&• Laws 19331 c . 
482, See. 101, aubd. 5; Pu.blic •;el faro Law, 
Sec. 125; Domestic Helations Law, See. 120. 
•child• e~braces legittnate and illegitL~ato 
issue , while •step ' is prefix used before 
father , mother, brother, sister, son, daughter , 
child, etc., to indicate that person thus 
spokon of was not b lood relativo , but is rel­
ative only by marriaQe of parent; •stepfather • 
is a man who is husband of one ' s nother but is 
not one ' s father . Jones v~ Jones, ~92 N.Y. s. 
221 1 225, 161 Jt!ise . 660. n ( ~ords and Phrases, 
Vol. 40. pac;es ll~, 145) 

"Stepfather is tho husband of ones mother by a 
subsequent marriage ; husband of ones ~other who 
is not ones rather. " (nendy v . Industrial 
Accident Doard, 146 Pe2d. 324, 115 ''ont . $16. ) 

•, 

xho wishos or the nothor 1n regard to the statements on the 
birth certificate should not be tho controllin3 factor with your 
office . You should have tho natural ?arcnt or father listed on 
the birth oert1£icato of each child as its rathor. i'hon if tho 
mother desires to hAve tho name of t he child changed she may do 
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Ron. Duford G. Ha..-n11 ton, !.!. D. 

so by an action 1n tho circuit court ~or a chango of name . If 
the stopfathor of tho c 1il 1

. r;ishcs to J.'ormally £tdo )t tho child, 
then a proceeding in the circuit court for tho adoption of tho 
child would _be necossary. J.'ho law· provides for a change of tho 
birth certi£1cate3 nftor an ~doption has boon approved b1 the 
circuit court. ( Soe Section 9614a R. s.A •. Laws of Mo. 1947, Vol. 2 , 
page 213.) 

CONCLUJION I 

It is the conclusion of this department that a child conceived 
in t.edlock by husband number ono snould bo registered as the child 
of aaid husband evon though the mother divo~cea 1~ and narries 
husband number two before tho biJ.~th of eaid child, and reaardlesa 
of tho wishos of ~he r.totho::- the sUl--nwno of tho ·child will be 
that of the nutural father or husband numbor ono . 

General 

APPnov:;o: 
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