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CONTRACT: 
STATUTE OF FRAUDS: 

I 

Contraet tor the sale of Goode, Wares 
and Kerohandiee for the prioe of t30.00 
or more, not valid unless the parties 
thereto comply with the provision ot the 
Statute of Frauds, (Sec. 3355 a. S. Mo. 
1939) 

November 30, 1950 

Honorable 0. H. Hi 1 
Buoerintendent of nduatriel 
Missouri State Pen1 
Jefferaon City, Mia 

Dear Mr. Hill: 
/ 

I 
.FILED 

46 
Your letters of recent date requesting an opinion of this 
offioe reads as follows: 

LETTER NO. I 

"This confirms our ohone conversation of thie 
morning, November 4·, 1950 relative to the twine 
oontraot between Henry r. Byrne, Bu~Printendent 
of Induatriee ~nd Jsm~e A. Flena~an, Jr., Special 
Problem Engineer , Yecht Mayme , 1300 Maine Av~nue , 
South West , Washington, D. C. for 400 metric tone 
of first auality eiaal binder twine. 

"This twine has been m~nufaotured a nd he s been in 
our warehoU €e since 1947. For the ~set nine months , 
I'd Ray on eight occ~s~iona we h~ve e akPd Mr. Flena~~n 
for abipoing 1natruotiona ~nd tE ~S so aa to shi~ this 
twine out of our warehou~e as nPr contract. Up to now 
we have b~en unable to ~et shipo1n~ inatructtonl er 
tags to execute same. With the same taken thPre was 
no down pa,ment or eontreot secured by Mr . Brrne from 
Mr . Flanagan tor this large sum ot m~rohDndiae and 
mone7. .. 

•we now feel we cennot hold this twine any longer and 
are therefore eaking you if it would be ~ermia~able to 
CPnoel this contract with Mr. Flanagan. 

~Pleose return the enclosed contract and letters with 
your reply. Thenk you kindly. " 



Bon. C. ~ . Hill 

LETTER NO . II 

'BaYe your lettFr of NoTember 21 , 1950 - subjeet 
binder twine. All of the informetion ~elatiYe 
to the 500 metric tone binder string for Mr. James 
A. Flanagan, Jr. vae th€ telegram and all corresnond­
~nce referring to tha t order ~eeom~an1ed our original 
letter to Mr . Waldo P •. Job neon. 'l'h1s is all the 
information we had concerning the aboYe order . 

• we not1f1ed Mr. Flana~en this we~k by a r~gietered 
letter .cancelling hls order for 500 metric to.na 
bin4er string. A oop7 of this letter is attached. 

•When 10u are through with the oorreanond~nce 
concerning this order please return to thle office. 
Thanks Yerr m•ch.• 

In the case of Pratt T. Miller, 109 Ro . 78 , 1 . e. 61- 82, 64 
end 90 , our Court in ·a aimilar case said: 

•Plaintlffa ' oause of ect1on set nut in the 
netition ia: Th&t the defendants ordered 
and requeated nlaintifte t o manufaeture for 
and furnish to them diYers goode , wares end 
merchandise , being boots and shoea, of whieh 
an 1te~ised account, the orlee aaountin~ to 

265 . 45 , is filed ; that plaintiffs accented 
said order , manufactured said goode , ship~ d 
and tendered them to defendants , who refused 
to na7 for them. The defendants ' answer wal 
a denial of the mat erial allegations of the 
petition, a plea of the statute of frauds ; 
a warrant7 of quality and breach thereof. 

* * * ~ 
•The question to be determined in this ease 
ie , whether the contract in ouestion is a 
contract f or the aale of g~ode , wares and 
merchandise, or a eontract for wor~ and 
l~ bor to be done and materials tn be 
furniahed . If the former , it is within the 
statute, and the nlaintiffs cannot recoYer . · 
It the latter, it is not within the ste tute, 
and the7 m&J. The Xansas CitJ court of anneals , 
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Bon. C. H. Hill 

1n efteet , held that the c~ntraot belonged 
to the latter olas s nd ~a• not within 
the statute, without discussing the ouestion, 
but simoly eiting Browne on the Stat.te of 
Frauds, section )08 (a) , in eu~oort of tte 
e onelusion. · · 

* • * . ft • • • ~ ~ * # ~ * * ~ * ~ * * 
• • ~ # * the undieouted f ac ts in this oaee 
show that this oontraot was a sale ot goode , 
wares and m~rchandise within the meaning of 
the s t a tute, and not being in writing the 
demurrer to t he evidenoe ought t o have been 
sustained. • 

. ' . 

!he statute under which t~e above oase was brought about 
(Seotion 2514; R. S. Mo . 1879) is t he same as the statute of 
toda7, Seotion 1355 , n. ·S . ao. 1939 , and rea~s as fol l ows: 

•No oontraot f or the sale of goods , wares 
and merchandise f or the ~rtce o f thirty 
dollars or upward, shall be allowed to 
be good, unless the buyer shal l aeceo t 
part of the goods so sold, a nd aetu~lly 
receive t he same, or give some thinp. in 
earnest t o bind the ba r gain , or in part 
pa7JDent , or unless some note or mPmora.ndum 
1n writing be made of the bargain, and 
signed by the o~rtie s to be eh~rred with 
suoh oontraot, or their agents l awfully 
author1zed. 1 

Purohase of this amount ot merohand1ee brings it w1 thin 
Seot1on 3355 , eupra , a nd 1n the oase of Delventhal et al.v. 
Jones , 53 Mo . 460 , 1. o. 462 and u6J the Su~reme Court said 
that 1n order to be bound on s~ch a contract the buyer shall 
accept part of the goods ao sold, and aotuall1 reoe1Ye the 
same or give something 1n earnestto bind the barg in, or in 
part payment , or unle ss some note or memorandum in writing 
be made ot the bargain ~ nd signed by the narties to be 
cha r ged w1~ euoh oontraot , or agents lavtullJ author1£ed; 
and unless one or more ot these aots are or rformed and com­
pl1ed with, then the contract ot sale is vo1d. 
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Hon. C. H. Hill 

Fro• the eommun1eat1ons r~ee!Ted from Mr. James A. flPnagan , 
Jr. , and from your letter• sakin~ for en opinion ·e ere unnble 
t o find wherein any one or mo~~ of the requirements set out 
1n Seet1on 3'355, supra, hPve b~en comnlif'd -r·i th and "~e al"~ 
uncble t o find wherein, th~ Missouri State Tw1De Comuany 
vould b~ . bound on an off~r of nurchaae and whPrein they would 
be preTented from disposing of t hP s toe~ or b1nd~r twine 
manufactured in compliance with such ord~r when the ~ertlea 
hsd not eomnlied with the requirements of th~ statute above 
quoted . 

CO'CLUSION 

-
It is , therefore, the onini n of this denartment that the 
Missouri State Twine Comoany is at liberty to disregard the 
so- called uurchaee contrset for 500 metrie tona of first 
quality sisal binder twine ordered by James A. Flanagan, Jr. , 
Special Problem Engineer, Wa shington, D. c . • and to dispose 
ot vhateTer etook they h Te on bene which wsa manufeotured 
in oompl1anoe with the order . 

Reapeottully submitted 

GORDON r . . "T:' I R 
Assist nt Attorney General 

APPROVED: 

J.~R 
ATTORNEY GENERAL 

GP : A 


