TAXATTION |

7

Hoﬁorabie

-State Auditor

HcmooLs g

® Levy applicable when election éppr6v1ng“excess

- ‘declared void is maximum permitted under- cOnstltﬁtion

} . without- election. Taxpayers Who tender legal tax not
liable for penalty. -

Mey 16, 1950

We He HOlmee_

Jefferson City, Missouri T ——— ’

Dear Sirs

We have recelived your request for an opinion of this department,
which request 1s as, follewas

"please furnish this departmnent with an
ofTlcisl opinion based on the following
statement of facta?

"A special electlion was held on June 30,

1948, by School District No, 72 in Mer- : A
cer County., At that time a levy of $2,00 ' o
was voted, which is $1 35.in excess of '

“the regular levy of $.05. The $2.00 levy

has been held by the Kansas City Court of
Appeals to be null and void, because the
slection was 1llegally held.

"certain taxpeyers dld not pay any orf the -
1948 tex; however, they offered to pay to
the township collector, while the taxes
were current, all of the tax except the
school tax, which the township collector
would not eccept.. Due to this fact the
delinquent taxpayers contend that they
should not be charged with penalties.

"The questions are:

"(1) In as much as the $2. 00 levy has- been
held to be 1llegel, what school tax, if any,
should be collected from the taxpayers?
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"(2) Are the taxpayafafliablé for the penhlties
provided by law for delinquent taxes?"

sedtian 10358, Laws of 1945, page 1629, provides:

“yhenever it dhall become necessary, in the
judgment of the board of diractors or board of
education of any achool district in this state,
to increase the annual rate of taxation,
authorized by the eonstitution for distrioet
purposes without voter approval, or when &
number of the qualifled volers of the district
equal to ten per cent or more of the number
casting their votes for the dirsctors of the -

- 8chool Board at the last school election in

sald district shall petition the board, in
writing, for an increase of gsald rate, such
board shall determine the rate of taxation :
necessery to be levied in excess of ssid S
authorized rate, and the purpose or purposes

for which such increase is required, speclfye
ing separately the rate of increase required

~ for each purpose, and the number of years,

not in excess of four, for which each proposed
‘excess rate 1s to be effective, end shall
~gubmit to the qualified votera of the ddsbrict,
at the annual ‘schopl meeting or election,

or at a specisl meeting or election called

and held for that purpose, at the ususl place

or places of holding elections for members of
such boerd, whether the rate of taxation shall be
increased as proposed by saild board, due notice
having been glven as required by Section 10418;
end if twoethirds of the qualified voters

voting thereon shell favor the proposed inorease
for eny purpose, the result of such vote, ine

- ¢luding the rabe of taxatlion so voted in such
district for each purpose, and the number of
years said rate is to be effectivs, shall be
cortlfied by the clerk or secretary of such
board or district to the clerk of the eounty
court of the proper county, who shall, on:
receipt thereof, proceed to agsess and earry

out the amount #o returned on the tax books

on all texable property, real and personsl,

of such school district, as shown by the last
annual agsesement for state and county purposes,
inc%uding all stetements of marchants as provided
by awe
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gection 11(b) of Article X, Comstitution of Mlssouri, 1945,
limits the rate of taxation in school districts, such as that here
involved, to sixzxty~five cents on the hundred dollars assessed
veluation in the absence of approval by the voters.

Inesmuch as the elecbion to approve the increased reate was
vold, the status of certification of the rate to the county clerk
is the same &g if no electlion had been held, In the case of
Kansas Clty, Fort Scott & Memphis Hailroad Company'v. Chapin,

162 Mo, hOQ, the question of application of & rate in excess of
that authorized wlthout approval of the voters was considered,
The court in I%s opinion stated (152 Mo., 1. c. 415): ’

"The estimates which the school board

are required to foeward to-the county
clerk by ssction 9771, (Section 10347,
RaSe Mo, 1939) certified by the distrlct
clerk, in case of an increase, by vote ol
the taxpayers of the annual rate,

beyond forty cents, a8 required by

section 9777, (B8cetion 10358, ReS. Moe
1939) are the only authoribty given by

law to the eounbty clerk to tassess and
carry out! puch lncreage as a tax on

the property of the citizen. Without

such authority he had no power to thus
levy such inerease as a tax upon
Jefendant's propsrty as was done in the
districts mentloned. To that extont
‘these school bLaxes were excassive,

without agtﬁarigz of law, and void, and the
JoTendant BRoULd have beeﬁ relleved to the
extent Ol BUCD GXCGET" —

(UndefSCOPlﬁO ourss)

Such rule should, we feel, be applicable in this situation.
The attempted increase having been declared void, the only school
tax which should be permitted to stand 1s the Llimit which might
have bLeen levied without vober approval, and which in this case
is gixty~flive cents on bthe humdred dollars agsessed valuatlon.

As for your secdnd questlon, the law la well setitled that the
collector may not accept only a portlon of taxes owed by a taxpayer.
Tn the case of State ex rel, ”tone ve Kansas Cltyy Fort Worth &
Memphis Railroad Company, 178 S.u Lq;, the court-stated:

oo % e kanow of no law requiring the cole

lector to a¢eept & part of the baxcs under
the clrcumstances of this case. The collector's
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refusal to accept the amouant tendered did not
result in relleving defendant of the nayment
of the penalty on the amount tendered.”

Inasmuch as under the laws of thls state, the collector may not
aceept a portion of texes due, we feel that, ingofar as the matter of
penalty is concerned, the rule &applicable 1z that, the taxpayer having
had no opportunity to pay the portlion of the btax which he conceded
to be due, the penalty will not attach, In the case of Hedwood County
ve Winena and 8t. Faul Land Compeany, AQ Yinn. 51%, L2 w. we 473,
the court held that where part of a tax was illeg al and the taxpayer
had no opportunity to pay the legal part alone and successfully defenw
Jed against the 1llegel part, no penalty for any part of the tax
shou]d be imposed upon it., The court held that the penalty for non-
payment of the tax could not be Imposed until the person has had «
opportunlty to pay the tax and failed to do 80,

under the circumstances of this case the taxpayers having tendered
the amount legally due and the collector having been ungble under the
law to accept that amount, we are of the opinlon 'that the penalty
should not attach.,

CONCLUSTON

Therefore, it 1s the opinion of thig department that when a levy
is voted by & school district in excess of the constltutional limit,
apd. the election approving the levy is subsequently held void, school

tax should be collscted at the maximum rate permitted in the district

under seetion 11(b), Article X, Constitution of Missouri, 1945, which,
in the case of school districts not formed of citles and towns, 1s
sixty-flve cents on the hundred dollsrs assessed valuation.

We are further ol the opinion that taxpayers who tendered to the
towvmship collector while the taxes were current all of the tax except
the achool tax which the townshin collector would not and could not
accept are not liable for penaltles on the taxes so tendered where
the levy for the school tax has been declared illegal and void,

Respectfully submlitted,

APPRAOVED: ' ROBERT R WIELBORY
Asslstant Atbtorney (eneral

Je Be TAYLOR




