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PROSECU'l'I1~G AT'fOR.:IEYS: Prosecutin,... a ttorne~rs of t1J.ird <lass 

counties toreceive t~at compensEtion 
nrovided by Sections 1?939, 970~ and ~ 

·- ~j). ~ ~s pavment in full;~~ 
~ ~ ~ ,.,.~ fees collected . 

JulJ 7, 1950 

Honorable 1. H. Hol s 
State Auditor 
J eff orson c! cy, wis~ouri 

Dear •r. HoL~es: 

~~is ls to ackno,led e receipt of your recent letter 
requesting a lo al onlnion of this deiartrr.o~ t , v1ich letter 
roads as follows: 

"This department requests an official opinion 
on tho following matter: 

"It COluOS to our o.ttont1on that somo proso­
cutln~ attorne Js in third class co~ntie s aro 
receiving corwonsation from their county 
courto for services ""orfor."!ed undor • .J . 
297 , "'.aws of L!is s..Jurl , 1941, in tho GU...L of 
twontr- flve ?Or cont of t~e annuo.1 salo.r~es 
po~ittod under louse ~~lls 741 and 776 , Lows 
of Uicsouri , 19~/ , Jlus twenty- five or cent 
of thoir foe collections under Soction 13405, 
R. S . o. , 1939. 

"')ur question is whothor or not thoy would be 
ontitlod to receive bo.ck f r oo the count7, or 
to witrhol d , any part of their earnings undor 
Section 13405 as c ompensation undor H. E. 297?" 

Section 1, T,a,•a of 1!1~:-ouri , 191,./, p . 1536, rovides that 
tho prooecutlnp.: attorney 1"" countle~ of t• e t'1ird class shall re­
ceive for his services per a ~num a desi;nated s w , rancing fro 

.. 1000 in counties "lavin a pop .. ,ation of 7 , ..500 to ,.3000 in t'lose 
counties havin~ a populatio~ of 30, 000 . 

In adultion to tho compensation pr ovidod by t his section, 
tho r.r oecuting s.ttorney is entitled to rocoivo a n amount equal 
to twenty- five por ce.1t of such cor.nonsation for services rendered 
by hL1 in the juvenile court of rls county, as provlded by Section 
9701, ~ . R. S .A. 1939, uhich sec~ion roads as followo: 



·. 

" on anJ ronutable person, bolng n r e s ident 
of the county, shall fi le a complaint lli t h tho 
proooc utln,;_ attorney, statiDG t:"Ult any child 
in the c ounty appears to be n necleoted or do­
::Linquent child , the pr•osecutln~ attorney shall 
~lereupon f ile ~ th t~o clerk of tho juvenile 
coll.I't a petition in writl!lt , sott.1n, forth tho 
!'acts and verified by : .. 1o affidavit . It shall 
bo sufficient t i t t t af ' ldav1t bo on hi s in­
for~ .. a t.1on and bel !ef. t shall be the duty of 
t~1.o -,rosocutint:; attorney illll!lodia tely thoreafte .~.· 
to f ully invostic·ato all the facts concerning 
such neglected or delinq• ent child including ito 
school a ttend'ln.co, hor:1e <,~ru:l1 tion, and cen&ral 
environment , nnd vo re~ort the o~re in writing 
to the juvenile court , and upon hoari~· of such 
co'olaint to apponr before tho juvenile coart 
and nresent evidence in eonnoction there~ith . 
·rho prose cut inc at t;orney s'lall receive as com­
pensation for the ndlit1onnl services a~d duties 
required under this la., in addition to t~o 
salary and fee~ no~ allowed orosecuting at torneys 
by law, an amount equal to 25 fo of the annual 
salary of suc'1 prosecuting attorney, T)er annum, 
to be paid in equal mo thly instnll~ents unon the 
warrant of the county cou ~t issued in favor of the 
prosecuting o. ttorney on the county tz•easurer for 
that ""'urpose: rrovided, "l.owover, t 1.1at this sec ­
tion shall be appl:l cablo onlr to co.mtios of ~·1e 
t.tird and i ourth classes . " 

Under the provisions of Houne ~ill 297 , Laws of Missouri , 
19!,.9, t 10 prosecutin .... ~ attorney in a t .·llrd or four t n cla:r s county 
s~all recelve additional c ~uponoation for his attendonco and in­
vestiration 1.o.de in connec~ion ltitl coroners inquest :J.old in his 
county . Said 3ill roads in part as follows: 

"Tho pro:::oeuting at..,orney in counties of t ":le 
third aud .o~rth class is ~eroby required to 
attend inquests bJ coroners in case s of death 
occuring by violence , nnd mich may result in 
a c~~rge of felony , and said prosecuting or 
circuit attorney ~~all c ake an invostl~ation 
conce rning said death and cause to be bro~ht 
bet'ore t 11o co roner any witnesses ho Pay do::alre 
and s~all be pe~~ittod by tho coroner to assist 
in the i~torro~a~lon of ~itnesaes for the full 
devolopr,ent of tho circumstances leading up to 
and resul ting i n said death, and for ~is in­
formation concerninr, any possible cri~inal 
charr-o that ~.1/J.j' rrow out of tho sar.e . Prose­
cutinc attorneys shall receive as co.nponsatlon 
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for tho additional ccrvicos and duties re­
quired under t .is law, 11 addition to the 
salaries and fees now allowed sucb prose-
cutin Rttorneys by lau , an amount equal to 
twnety-five per cent of t he annual salary and 
fees of sue prosecuting attorney , per annuo 
to be paid in equal monthly installments upon 
tho warrant of the county court issued in favor 
of the prosecuting attorney on tho county 
trt.asurar for that urppae . • ~:- ~~-" 

I1 a previous o ;i~ion oft 1a depnrtreont rondorod t o tho 
prosoeutl~~ attorney of Ripley CountJ on J~ly l C, 1949, !a dia­
cussinr tl1a increased eo .ponsation allmod 9roseeuting attorneys 
of third o.nd fo ...1rth class counties undor !Iouso Bill 2'}7, the 
writer found it necessary to def!no tho phrase "salaries and 
fees" found in t~e ~111 . It wao his cvnclusion t :1at t he ~ord 
"salary" rof6rred to tr.at co.1ponsation w!lich ho lator tormod 
"baso" compensation or t~s prosecutor provided b j ~ction 12939, 
a.nd now oic ilar to tho provisions of Zoetion 1, Lav:s of lUs our!, 
1')~;, supra . By tho .ord "fees" ho roferrod to that eo .-... ensation 
allowed tho prosecutor under t he provisions of Section 9701. It 
appoars ~~at a correct definition, and differentiation ot this 
phrase found in House Bill 297, was ~ade, and t hat it is s till 
proper under tho proviaions or tho present law . 

In atto~ting to nrrive at the entire compensation to which 
tho prosecuting attorney of a third class count~ is entitled, it 
is necessary for us to ropeo. t some or the roforences to t'1e 
statutes heretofore made . 

Tho "base" salary of tho prosecutor is found by referrinG to 
t\10 correct €lr10Ul'lt fixed by Section 1 , Lawo of Missouri, 1945, 
supra . To this amount is added a sum equal to twonty- f1ve par 
cent , ~hich conotitutos tl1e prosecutor ' s ~reos" under tho pro­
visions of Section 9701. To the total of theoe tro s u..""lS lo added 
a further sum of tr;e.: t y - five p~r cont of sucl: total, as authorized 
b y the provisions of House Bill 29? . · 

In your letter, roference is do to ~octlon 13405 as the 
statutory"authority r elied upon by some prosecutors ~r t lurd class 
co ~mties for thoir practice of withholding twenty- five per cent 
of all foes colloctod by them in their official capacities which 
foos they claim belong to t hem and not to their counties. 

Section 13"r05, 111 tnat section of tho IJo . R. S . A. 1939, \"'l1ich 
provides t;at ~rosccutlnc attorneys shall be allowed fees under 
certain circumstancoa, a nd ~10 circumotances and t e amount of 
foe !n each instance i s set out . 1No montion is L•ade as to whom 
t he fee belont s, i . o ., to tho county or to the ~rosecutor , and no 
contion 1o ~de as to what dispositi)n the prosecutor s~all make 
of lt . Certainly this section coula not bo relied upon ns 
authority and justification for wi t llholding any fees or any portion 
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of came by r osecuting attorneys of t~ird class counties, who 
have ev1acntly mis interpreted t he r o~ in~ of s ld section. 

Aa noted above t ho entire· c ompensation to be paid such 
prosecutin~ attor •.• is pr ovided by Soction 1 , Laws of issouri, 
1945; uection 9701, ~o . . S . A. 1939, and t he pr ovisions of House 
Dill 297 or 194? · Tl~ue law3 praacribo t ho amount, mode and par­
ticular . ~nner or payment of t he proaocutlng a ttor.:leyo ' comvon­
aation and sllc·~ .>roaecutore are not Gntitled to an:r further cor:t­
pensation, or to be pa id t. e coopenantior .. a llo o~ -che:n by law in 
any ot er J'"1a 1.ner t llln t• t noticed abovo . ,e boliove t hi s pr in­
c iple of law to be e ll establ1ahec1 in . 1 so· ri a nd t~'la t t he caoe 
of Nodnv.ay Cou."lty vs . Kidder, 129 S •• ( 2d ) 0;7 , to bo ln point . 

In t his case a co~ty judgo or odaway CountJ, ~is3ouri, 
sought t o collect f ees and rnilea ge f or at te 'ldl.1.L county court in 
excess of the f ees and mileage allowed •by s t atute • . In ita opinion, 
the Su _e e Cou.rt said at l . o . 860: 

"Tho gePeral rule i s that c1e rendit i on of 
services by a publ ic off icer is deemed to bo 
~ratuitous, unleo a compensation therefor i s 
provided by sta t ute . If t he statute provides 
c ~~poneation i n a oarticular mode or mrunnor 
t~en tho officer is c onfined t o t hat manner 
and is entitle~ to 'no otr~r or further co.­
penaation or t o any different modo of aocur­
i~~ sa e . &tch statutes, t oo must bo strictly 
co 1s t ruod as a£ainst the fflcer . ' ~ It is 
Tte ~.l est abl i shed that a public officer claiming 
co~pensation for official dut~es performed must 
?Oint out the statute authorizing such payment . 
{ * .. " 

liot heine authorized by any s tatute to l it'1hol' as his own 
any fees collected b y him in ~.:s official ca.,ac .!.ty, -c'!O pr osecuting 
a ttorney must thorefore a ccount for oame t1nd pa J t 'le!ll ovor to the 
trenouror of his c ounty as provided by f oction 3, Laws of issouri, 
191~5 , P • 1536, WJ.ich section roads as follows: 

"It shall be the dut y of the prosecuting 
attor ney , in counties of the t h ird clasc, to 
char e, upon behalf of t he count ~ , every too 
t~at accruos in his off ice and to receive t he 
S L e , and at t~o e nd of oach month, ?&J over 
t o t he eo·mtv tre~sury all mone7s collected 
by hlr as fees , taki ng two roceipta t~orefor, 
one of which ~e wi ll ~~odiately filo with 
t he clerlc of the county court, and shall at 
t he end of every quarter make out an itemized 
and accurate l ist of all fee s in hi s office 
which have been collec t ed by him, and one of 
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all feeo due his office whi ch have not been 
aid, iving the name of the porson or persona 

p&yi.Dg or ow!nfo tho Gll!:le , and turn tho same 
over to t he county court , statin~ that he has 
been unable , after the exercise of dllir cnce, to 
collect t he p art unpa1d--oa1d report to b o veri­
.fied b7 a!'fidavi t --and it shall b o t ho duty of 
the county court to cauae the fees 1un aid to be 
collected by law, and to cause tho saoo v·Lon col­
lected t-:> be t ;10d over t o t h o count y trea:mry . " 

CONCLUSION 

. . 

It is t herefore the opinion o f th1o depar tment t hat the 
oroseouting nttor ney of a t hird class cottnty is o~titled to r e­
colve aa compensation for hi s serv~cos t ho total amounts pro­
vided by Soction 1, Latrs c.f YissoJri , 1)45, p . 1536 and Section 
9?01, o. R. S. A. 1~39, and Houn o Bill 297 of 1949, and t'1at tho 
proeecuting attorneJ i ~ not ontitlod under the provisions of said 
Ho 4130 .3i11 297 to rota1n, it old or rece1vo back fro.1 the county 
twentJ-flve r cent of the fcos collect ed by him under the pr o­
!isiono of Sec tion 131~05 , ~o . R. S. A. 1939. 

APPROV 10~D : 

~ 
Attorney Cenoral 

PNC:nm 

• 
Roapoctfully submitted, 

PAUL 14 . CHITWOOD, 
Assistan t At torney General 

" 


