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PROSECUTING ATTORIEYS: Prosecuting attorneys of third class

counties toreceive that compens: tion
provided by Sections 12939, 970. and

Bag #297 gos payment in full; wesw
M ot.«uf Wees collected.
July 7, 1950

Honorable W. H. Holma‘ ' // B' LED

S8tate Auditor
Jefferson City, Miscourl

Dear lir. Holmes:

This 1s to acknowled; e receipt of your recent letter
requesting a legsal opinion of this department, which letter
reads as follows:

"This department requests an official opinion
on the following matter:

"It comes to our attention that some prose-
cuting attorneys in third class counties are
recelving compensation from thelr county
courts for services performed under !i. B.
297, Laws of lissouri, 1949, in the sum of
twenty~ive per cent of the annual salaries
permitted under House Eills 741 and 776, Laws
of Missouri, 1945, plus twenty-five per cent
of their feo ecollections under Sectlion 13,05,
R. 8. Mo., 1939.

"Our question is whether or not they would be
entlitled to receive back from the county, or
to withhold, any part of their earnings under
Section 13405 as compensation under H, B, 2972"

Section 1, Laws of Missouri, 1945, p. 1536, nrovides that
the prosecuting attorney in counties of the third class shall re-
celve for his services per annum a designated sum, renging from

$1000 in counties having a population of 7,500 to 3000 in those
counties having a population of 30,000.

In addition to the compensation provided by this seetion,
the prosecuting attorney is entitled to receive an amount equal
to twenty-five per cent ol such compensation for services rendered
by him in the juvenile court of his county, as provided by Section
9701, lio. ReS.A. 1939, which section reads as follows:



"®hen any reputable person, being a resideant
of the county, shall file a complaint with the
rosecuting attorney, stating that any child
the ecounty appears to be a neglected or de-
linquent ehild, the prosecutins attorney shall
ti'oreupon file W th the clerk of the juvenile
court a petition in writing, setting forth the
facts and verified by his affidavit. It shall
be sufficlient tiat that affldavit be on his in-
formation and belief, It shail be the duty of

the prosecuting attormey Ilmmediately thereafter
to fully investigate all the facts concerning
such neglected or deli i child including its
school attendance, home ition, and general

enviromment, and to renort the seme in writing

to the juvenile court, and upon hearing of such
conplaint to appear before the juvenile court

and present evidence 1n conneciion therewith.

The prosecuting atterney shall recelve as com=-
pensation for the additlonal services and duties
required under this law, in addition to the
salary and fees now allowed prosecuting atiorneys
by law, an amount equal to 25 % of the annual
salary of such prosecuting attorney, per annum,
to be pald 1n egual monthly installments upon the
warrant of the county court lssued in favor of the
prosecuting attorney on the county treasurer for
that purpose: Frovided, however, that this see-
tion shall be applicable only to counties of ithe
third and ifourth classes."

Under the provisions of House Bill 237, Laws of MNissouri,
1949, the prosecuting attorney in a third or fourth clars county
shall recelve additional compensation for his attendance and in-
vestigation mnade in connec¢tlion with coroners inquest held in his
county. Sald Bill reads in part as follows:

"The prosecuting attorney in couniles of the
third and fourth cless is hereby requilred to
attend inquests by coroners in cases of death
oceuring by violence, and w ich may result in
a charge of felony, and sald prosecuting or
eircuit attorney shall make an investigation
concerning said death and cause to be brought
before the cormner any witnesses he nay deslire
and shall be permitted by the coroner to assist
in the interrogatlon of wiltnesses for the full
development of the circumstances leading up to
and resulting in said death, and for his in-
formation concerning sny possible eriminal
charge that may grow out of the same., PFProse~
cuting attorneys shall receive as compensation
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for the additional services and dutles re-
guired under this law, in addition to the
salaries and fees now allowed such prose-
cuting attormeys by law, an amount equal to
twnety~five per cent of the annual salary and
fees of such propecuting attorney, per annum

to be pald in equal monthly installments upon
the warrant of eounty court issued in favor
of the proseecut attorney on the county
treasurer for purppse, + i #"

In a previous ovinion of this department rendered to the
prosecuting attorney of Ripley Gounty on July 18, 1949, in dis-
cussing the increased compensatiom allowed prosecuting attorneys
of third and fourth class counties under lHouse Bill 297, the
writer found 1t necessary to define the phrase "salaries and
fees" found in the Bill, It was his conclusion that the word
"salary" referred to that compensation which he later termeéd
"base" compensation of the prosecutor provided by Section 12939,
and now similar to the provisions of Section 1, Laws of Missouri,
1945, supra. By the word "fees" he referred to that compensation
allowed the prosecutor under the provisions of Section 9701, It
appears that a correct definitlon, and differentiation of this
phrase found in House Bill 297, was made, and that it is still
proper under the provisions of the present law,

In attempting to arrive at the entire compensation to which
the prosecuting attorney of a third class county is entitled, it
is necessary for us to repeat some of the references to the
statutes heretofore made.

The "base" salary of the prosecutor is found by referring to
the correct amount fixed by Section 1, Laws of Missourl, 1945,
supra. To this amount is added a sum equal to twenty-five per
cent, vhich constitutes the prosecutor's "fees" under the pro-
visions of Sectlon 9701, To the total of these two sums 1s added
a further sum of twenty-five per cent of such total, as authorized
by the provisions of House Bill 297, i

In your letter, reference is made to Section 13405 as the
statutory authority relled upon by some prosecutors of third class
counties for their practice of withholding twenty-five per cent
of all fees collected by them in their official capacities which
fees they claim belong to them and not to their counties.

Section 13405, is that section of the Mo. R.S.A. 1939, whaich
provides that prosecuting attorneys shall be allowed fees under
certain circumstances, and the clrcumstances and the amount of
fee in each Instance is set out. No mention is made as to whom
the fee belongs, i. e., to the county or to the prosecutor, and no
mention 1s made as to what disposition the prosecutor shall make
of i1t. Certainly this section could not be relied upon as
authority and justification for withholding any fees or any portion

™



of same by prosecuting attorneys of third class counties, who
have evidently misinterpreted the neaning of said section.

As noted above the entire compensatlion to be paid such
prosecut attorneys is provided by Section 1, Laws of Missowrl,
1945; Sectiom 9701, Mo. K.S5.4A. 1939, and the provisions of House
Bill 297 of 1949, These laws prescribe the amount, mode and par-
ticular manner of payment of tie prosecuting attormeys' compen-
sation and such prosecutors are not entitled to any further conm-
pensation, or to be paild the compensation allowed them by law in
any other manner than that noticed above. Ue belleve this prin-
ciple of law to be well established in Missourl and that the case
of Hodaway County vs. Kidder, 129 8.W, {24) 857, to be in point.

In this case a county judge of Hodaway County, Missouri,
sought to collect fees and mileage for attendlag county court in
excess of the fees and mileage allowed+by statute. . In 1ts opinion,
the Bupreme Court said at l.c. £60:

"The penerel rule 1s that the renditlon of
services by & public officer is deemed to be
gratuitous, unless a compensation therefor is
provided by statute., Il the statute provides
compens&tion in a pverticular mode or manner
then the officer is confined to that manner
and is entitled to no other or further con-
pensatlion or to any different mode of secur-
ing same. Such statutes, too must be strictly
construed as against the offlcer, « «+ # It is
well established that a public officer claiming
compensation for official dutles performed must
point"out the statute authorlzing such payment.

Hot bein;; authorlzed by any statute to withhold as his own
any fees collected by him in his officlal capacity, the prosecuting
attorney must therefore account for same and pay tiem over to the
treasurer of his county &8 provided by Section 3, Laws of Missouri,
1945, pe 1536, which section reads as follows:

"It shall be the duty of the prosecuting
attorney, in countiesz of the third class, to
charge, upon behalf of the county, every fee
that accrues in his office and to receive the
same, and at the end of each month, pay over
to the county treasury all moneys collected
by him as fees, tak two receipts therefor,
one of which he will diately file with
the clerk of the county court, and shall at
the end of every quarter make out an itemlzed
and accurate list of ell fees in his office
which have been collected by him, and one of
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all fees due his offlice which have not been
paid, giving the name of the person or persons

: or owing the same, and turn the same
over the county court, stating that he has
been unable, after the exercise of dlligence, to
collect the uwnpaid--gaid report to be veri-
fied by - t--and 1t shall be the duty of
the county court to cause the fees unpald to be
collected by law, and to cause the same when col-
lected to be turmed over %o the county treasury,”

CONCLUSION

It is therefore the oplinion of this department that the
prosecuting attorney of a third class county is entitled to re-
ceive as compensation for his services the total amounts pro-
vided by Section 1, Laws of uissourl, 1945, ». 1536 and Section
9701, Mos R.8.A, 1539, and House Bill 297 of 1949, and that the
prosecuting attorney is not entitled under the provisions of said
House Bill 297 to retein, withhcld or recelve back from the county
twenty-five per cent of the feos collected by him under the pro-
visions of Seetion 13405, Mo. R.8.A. 1939.

Respectfully suﬁmittod,

PAUL N, CHITWOOD,
Assistant Attorney CGeneral

APPROVED:

Attorney Ceneral

PNC:nm



