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DIVISION OF WELFARE: Division of Welfare shall not accept any 
statements or certificates tram physicians, 
clinics or other authorities as to the 
physical or mental incapacity of the parent 
unless such authorities have been designated 
by the Division of Welfare to examine the 
parent . Their statements or certificates 

AID TO DEPENDENT CHILDREN: 

SEE I..E:l'l'm ATTACHED MODIFYING I 
OPINION AS RELATING TO DEP!'. 

of unauthorized examinations of a parent 
cannot be considered upon appeal. 

PUBLIC HEALTH AND WELFARE 
DIRECTOR ON APPFAL. J 

=~ April 21, 1950 

Honorable Samuel Marsh 
Director, Depar'bnent of 
Public Health and Welfare 
Jefferson City, Missouri 

Dear Sir: 

This department acknowledges receipt of your request for an 
official opinion on the following questions : 

"Section 9408 of the Missouri Revised Statutes 
Annotated provides as follows : 

• Section 9408 . Aid to dependent children shall 
be granted to a parent or other rel.a.tive as 
herein specified for the benefit of any chi~d 
who" * * *(2) has been deprived of parental 
support or care by reason of the death, 
continued absence from the home, or physical 
or mental incapacity of a parent * * * and 
provided further that when benefits are cl.a.imed 
on the basis of physical or mental incapacity 
of a parent, the probable duration of the 
physical or mental incapacity must be three 
months or more and if the incapa.ci ty is not 
obvious, such incapacity shall be certified 
to by a competent and appropriate authority 
designated by the Division of Wel1are . 
Benefits may be granted and continued for this 
reason only while it is the judgment of the 
Division of Welfare that a physical or mental 
defect, illness or disability exists which 
pr~41t~,:t_s~ ·th~ ~1? ·~ ,p~rf?l')Jling any 
substantiallY g&1nful activity . ' 

"In determining physical and mental incapacity of a 
parent, when the incapacity is not obvious, it has 
been the policy of the Division of Welfare to designate 
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certain examining doctors, clinics, hospitals 
or other medical institutions and to require 
of them written reports of their diagnosis. 

"Section 94-ll of the Missouri Revised Statutes, 
Annotated, provides in effect that if the claimant 
is not satisfied with the decision of the Division 
of Welfare he or she may appeal to the State 
Commission, and your office bas ruled in an opinion 
dated May 20, 194-7, 'that appeals granted under 
Section 94ll Revised Statutes of Missouri, 1939, 
should be made to the Director of the Department 
of Public Health and Welfare and that officer shall 
render judgment on said appeal in conformity with 
Section 94-ll, supra..' Said Section 94-ll provides 
among other things as follows : 

'The State Director of Public Health and Welfare 
upon receipt of such appeal shall give the 
applicant reasonable notice of, and opportunity 
for a fair and speedy hearing in the county of 
the residence of the applicant . Every applicant 
on appeal to the Director of Public Health and 
Welfare shall be entitled to be present, in 
person and py attorney, at the hearing, and 
shall be entitled to introduce into the record 
at the hearing any and all evidence, by witnesses 
or otherwise, pertinent to such applicant's 
eligibility as defined under the provision of 
Section 208.2(9407) and 9406 Revised Statutes, 
Missouri, 1939, and all such evidence shall be 
taken down, preserved and shall become a part 
of the applicant's record in said case, and 
upon the record so made the Director of Public 
Health and Welfare shall determine all questions 
presented by the appeal.' (Underlining ours) 

"Section 9406 of the Missouri Statutes Annotated provides 
among other things as follows : 

'In determining the eligibility of an applicant for 
public assistance under this la.v, it shall be the 
duty of the Commission (Director of Department) to 
consider and take into account all facts and circum­
stances surrounding the applicant, including his 
earning capacity, income and resources, from what­
ever source received, and if from all the facts 
and circumstances the applicant is not found to 
be in need, assistance shall be denied.' 
(Parenthesis ours) (Underlining ours) 
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"In dotcr.n1n1ng ol1g1bil1ty by tho D1v1s1Qn 
of \.oilal."O oom~ o.pplicants havo obJect~d to 
boing oxwninod by other thnn their family 
phyaicians, or pl~.-..lcians in their locality 
that they know, and wo ~ould appreciate 
rcceivin3 an opinion from you an tho followlnc 
questions: 

• ( 1) S'1oul.d tho Division of :elf arc accept 
Ani certi£1cat1on of medical or ·montal 
ex ination from a doctor or medical institu­
tion other than uesignated by ·the D1~ion of 
elf'are? 

'(2) If the Division of \lcl!'aro o..cceptc. 
reports from examining doctors oth~r than 
designated by tho Division of olfare, 
what weight , if any,. should tho Division 
givo their certification if such certifi• 
cation co~l1cts with the report-sub­
mitted by the exrumining authority dosicnated 
by tho Division of Welfare? 

"If your answer onould be 1n tho nogatlvo on Question (1) 
o.bovo, thon \then the claimant appeals fron hllo Division 
of \ielfare to the Director ot the Department of .., ublic 
Health and ~elfaro can tho Director or tho Department 
consider testimony or ~~itten statements of ~hysicians, 
clinic or hospital authorities , other t han those dosignat.od 
by the Division or lolfare , o.a ·to tho physical or mental 
incapacitr_of tho claimant under the law as sot out in 
Section 94111 Section 9406 and Section 9408. " 

II. 

Section 9408, n. s.A. , Laws 1949, page, ____ _ 
as follOWSI 

s.a. No . 68~ provides 

' 

"section 9408. Aid to dependent ch ildren shall 
be granted to a ?arent or other rol~tive as hero ­
in specified for tho bonef1t of any child who : 

"(1) Is uneor the ago of tourtoon years ; pro­
vided, ho\7ovor, that aid to dependent children 
shall be granted to children bctwoon tho ages 
of fourteen and 3ixtoon years, 1t tho child with 
rospoct to uhich nid is (;rantod 1:3 regularly 
a~tonding some day school ; and provided, furthor , 
that aid to dependent children shall be cranted 
with rospoct to children under the ag~ of six-
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toen ~oars ~10 otherwise qualify to roooivo 
such aid under tho prov1s .. ons of t•11s oct!.on, 
even t hough said child is not attending soco 
day school, if such chlld. is oi ther !>h;rsicully , 
or n1ontally incapable of attending schoolJ , 

" (2) has boen deprived of parental support 
or care by reason of tho death, continued ab-
sence from the homo , or ~hysical or mental in­
capacJty of a par ent , and who is living with 
f athor , mother, Grandrathor , gran~~othcr , brother , 
sister , stepfather , stepmother , ::~topbrother, stop­
sister, uncle or aunt , 1D a place or r esidence oain­
tained by ono or moro of such r elatives as his or 
their own ho~e and financial aid for such child is 
necessary to save ~in from noclect and to secure 
for him proper co.ro 1n such h o:1e , provided, how­
over, that nhen benefits are claimed on tho basi s 
of continued absence i'rom the ~1omo of a parent 
and such absence is duo to divorce or de sertion and 
non- support of a c~ild by a pnrent , t ho Division 
of .elfaro shall, a s a condition precedent to 
gre.nting of bono.fits , 1•oqu1re t ho claimant to 
initiate or prooocute legal proceeding acainat 
t ho dofaultinc parent to secure support for such 
child, o~ through 1ts. 1nvostigatlon decer,aino 
tho.t t !1o clai..~ant hns 1n good faith informed and 
£Wcistod tho proper autf .~.orit 1es e.nd me.de all 
r easonable of.orto to apprehend tho parent and 
chArco him with ~ho support of said chi l d; and 
provided, 1\l.rther, 'that whon benofits are claimed 
on tho basio of physical or mental incapacity or 
a parent , the probablo dUration or tho physionl 
or mental incapacity nust be t~oo ~onth~ or more , 
and i t · the incapacity in not obviou~ , such i ncapacity 
shall bo oortifie~ to by oo~potent and appropriate 
authority desicna od by tho Division of Welfare . 
Benefits ~ay bo granted and continued for this 
reason only while it is tho ju~~nt of the D1v1-
alon of .,olfare that a physical or mon·tal dofoct , 
illness or disability exists which pr events the 
parent from performinG any substantially gainful 
aotiv1ty t 

" (3) has r esided 1n tho state for one year ~od­
iatel~ preceding t ho application for benefits , or 
who was born within one year L~ediately procediPg 
t he application and whoso mother has resided in the 
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state £or ono yonr 1nmed1ately preceding tho birth. " 
{Underscoring ours) 

.. 
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section 9406, R. s. Uo, 1939, aa amended, LaVJs 1943, page 9$01 · 

Laws 1949, na~o .:>. d . H. 3 . ::o. 36 and Section 9411, R. s. r.!o. 1939, 
were : cited in your letter, and h~vo boon considered in rogard to 
the above quest ons . 

~le court in tho cuso o£ Hardy v . state Social Security 
Cammiss1on, 167 ~. u. 2d. 520, l . c . 523 1 said: 

~Old a~o n~sistance ia a gratuity of the 
sovoro1(5!1• It io a. croo.turG or tho statute 
and not a richt ~1at n claimant may denand. 
The log islaturo cnn gre.nt it or w1tbl old it 
at will, or it may grant 1t \71th such 
rosorvntion:J end under such conditions as it 
deems proper . Such r cstrtctlon:J , if 1•oaoonable , 
arc bindmg upon the co ... 1s::::ton and upon tho 
courts . Howlett v . State Social Security 
Comm1Bsion, .347 l'o . 704, 149 ~· ~. 2d. 806 ; 
Chap~An v . 3tato ~ocial ~ocurity Go~saion, 
347 ilo~ 784, 149 S. \ . 2d. Oo6 ; Chap!nB.Il v . 
Jtnto Social security Co~~ issi.on, 235 !~o . 
App. 6C)C, J.47._..\J. 2d. 157; Oliver v . Stato 
Social Jecuri t:r. Co '""ission, No . A.pp., 184 
s •• 2d. 774· 1t 

Aid ~or dependent ch ildren is also n r;ratuity o£ tho state. 
The Legislature ca.'"l ~rant it or withhold it ~t t7lll, or may grant 
it with such reservations and undor such co·1ditions as it dooms 
proper . 

Prior to the amond."dent o£ sect!.on 9408, by tho Lec;islaturo 1n 
1949, the law did not provide tor tho exL~1nat1on of tho paront 
by competent and appropriat~ authority designated by tho Division 
or ~ol~are . Tho provision for tho oxs:11nat1on of p~ronts clatmed 
to be physically or mentally incapacitated was enacted by the 
·Lecislaturo to provent parents, clnimod to be so inco.pacits.tod, 
acquiring ravorablo medical statements from £r1endly physici~a 
or from soing ~rom ono physician to another until, tlloy i'ind one 
who vould certi fy or testify that thoy woro 1ncapnc1tatod. 

The court i n the cuse or Calvin v. State Social Security 
C ias1on of H1asotu•i 1 129 s. t7. 2d. · 1051. 1. c . 10.53, said: 

"In construing the ac~ •we shoul d consider 
the former state or tho law, the new provislon 
the eTil so~t to 'ba romovad , as ~ell as the 
remedy provi ded, and so construe the lav as to 
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further the romody 1d rotnrd the ov11. SUch 
is a voncrnblo rule of construction, none tho 
loss alive because old.• Boll v. Cond1&•Bray 
Glasa & Paiilt Co., 321 Mo. 92, ll s. \'/. 2u. L~8, 
$2. " 

-· 

This statement as quoted ~ith approval by tho Springfield Court 
of Appeals 1n the case of Akero v . Division of 4Clfare and State 
DeL)art!:l.ent of Public Heo.lth and telfaro, 22q. s . tv. 2d. A5o. 

In tho Akers case cited above , the court said that the Co~- 1ssion 
(Division of ~olfaro ) could only act upon competent evidence. The 
Legislature by the new enactment of Section 9408 has stated what 
shail be competent evidence a·s to the incapacity of a. parent that 
is not obvious. Tho Legislature has said that the certificate by 
the physician, physicians or other co~petont and appropriate authority 
designated by tho Division of Welfare .:Jhall be the evidence 1n 
regard to the phfoico.l or montal incapacity or a parent , who does not 
have an obviou~ in.!'ir~ty-. Tho LegislatUre urther ao.ld that the 
benefits may be grunted and continued for this reason only while 
it is tho judgment of the ~iviaion of 1olfaro that a physical or 
mental ~ifficulty, illncso or disability oxiats Wlich prevents the 
purent from nerfor.ting any snbstnnt1ally c.;ainful nctivity. 

Tho ma."t1m n-:.xproos.:o Unious Est !;·~clus1o P.ltorius" mea::Iing tho 
expression of ono thine io tho exclusion of unotbor is d1scuased 
in 35 c . J . s ., Jn0o 233, and 25 c . J ., ~a~o 220, and n1~orouo cases 
aro citod tho~: .. Gin. Thls rulo has been held to ""tOan t :.at whenever 
a statuto ltm1to a thing to be dono in a particular form, it 
necess~ily includes in itself a nocativo ~oly, a t h tng shall 
not bo dono othorwioo . Tho o.>Uprcmo co·urt 1n ~he Cll30 or Kroger 
Grocer and Baking co. o:f City ot t . Louia, 106 s . i1. 2d. !•.35, l.c. 
439, .said: 

"·u· ·:!- ~"rthat when special po\7ers arc conferred, 
or special methods aro proscribed for tho 
exorcise of a power , the exercise of such 
power is within tho max1m exprcssio uniuo est 
cxolusio alterius , and •forbids and renders 
nugatory tho doing of the thing specified, 
except in the particular way pointed out • ); 
i$- ~· *" 

... Therefore , the answer to your first question would be 1n the 
negative. 

Since the answer to the first question is in the·nogative the 
answer to tho second quoation is that tho Division of l4clfarc should 
not c i ve an¥ weight to certifico.toa by phys1c1ans.nho have not boen 
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designated to examine the parent who is alleged to be incapacitated. 

In answer to your t hird question as to ~hether or not you should 
consider upon an appeal the t estimony or written s tatements or 
physicians or others that were not designated by tho Division o£ 
~elfare to exaoine t~o parent alleged to be 1ncapaeitatod, we bel1evo 
that there is no conflict betweon the requironents of Section 9408, 
as amended by tho Laws of 1949, and the provisions of prior existing 
sections 9406 and 9411·. But 1f thorG i s a conflict between two 
statutes dealing with the same c~on subject rnattor, the statute 
uhich deals with it 1n a minute and particular way will prevail over 
one o~ a more general nature ; and tho sta tuto which takes effect at 
the l ator dato nill also usually prevail (See tho case of Vining v. 
Probst, 186 s. U. 2d. 611, 239 :.to. APP• 157. ) Soc. 9408 as a:"londod 
by tho 1949 Legislature is a later wnendmont on t h is subject than 
Sections 9406 and ·9411. Section 9408 definitely states who shall 
oxamino tho paront claimed to be incapacitated. 

"The Legislature i s conclusively pre­
sumed to have intended what it plainly 
and una~biguoualy said in a statuto, and 
if the statute so writton needs alteration, 
it is for the Legislature , and not the 

·courts, to nake it--Crevisour v. Hendrix, 
136 s. . 2d. 404, 234 fo. App. 1012. 

"Courts must confine themselves to car rying 
out tho logislativv 1nt ontl on as oxproaaod 
in statutes , and any ou~estion for change 
in tho statutes should be addressed to the 
logiolature . --In re Church, 204 s. rl. 2d. 126. 

"Tho primary rule of statutory construction 
ia to aDcortain lavmakors• intent, f rao the 
words used if poooiblo, and to put upon the ' 
statutory language .. honestly and faithfully, 
its plain and r ationa l moaning Qnd to pro~ote 
its object . · 

"In dotorminina tho moani~ and intent of a 
statute, it is proper to consider purpose f or 
which law was enacted, causo or nocosoity 
inducing enactment, and mischief squght to bo 
remedied. " 
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"To doto~n1ne true meaning of language omplpyed 
1n a s t atuto , tho court must look at whole 
purpose of the statuto, the lau as it was before 
tho onnct;ent, and -che chango in tho law intended 
to be I:Ulde . 

"~i."lla.ry rule f'ot• construction ot: statutes is to 
asco~tain lawmakers• intent fro~ r.ords u3ed, it 
possible , giving language thereof , honestly and 
f aithfully, its plain and rational meaning, and 
t o promote its object. . 

" i'he1~e moaning of language is plain, i t r"'Ust 
be given effect, regardless of results or wisdom 
of law.--sleyster v . Eugono Donzelot & Sene , 25 
s. w. 2d. ;1.47 , 223 J .. o . App . 1166. " · ( .. issouri Digest 
Vol . 26, Pocket Part, pa3oa 70, 131 1~ and 75• ) 

·. 
I ' 

Tho intention of the Legisla ture , in our opinl n; is clear and 
un~~biguoua 1n requiring that the cortificato of the authority 
designo.ted by tho Division of . 'olfare to oxa"nino the parent shall be 
tho only cort1£icntc or' evidence considered in r egard to tho physical 
and nental incapacity of a purent. If tho applicant on appeal alleges 
and .provoa. thnt tl1e oxaninu1g phye1cian , physician~ or other c~~pctent 
and appropriate o.uthor1ty designated by tho Division ot 'lolfare to 
oxamino. tho applicant wo.a b1nscC. o.nd pro judicod against t ho applicant, 
t hen you could order that tho upplicant bo ox4mincd by ot!ler co:.-tpctent 
o.nd a_:)propriato a:athority to bo deal atcd by the Division of Wolt'aro. 

III. 
COAlGl .. 'USION 

It is t l1c opinion of this dopartmont that uhcn tho physi cal or 
mental incapacity of a ~arent is not obvi ous thon the Division of 
Welfare ·shall not accopt any statements or cortlficatos from 
physicians , clinics or other medical authori t i es as to the physical 
or ~ental incapacity of such u parent unl es3 such o.uthor1t1ea have 
boon dosicnated bJ tho Division o£ .elfaro to examine the parent . 
The ·certificat e OJ.~ the exa."Di nin..; authority that such a po.rcnt is 
incapacito.tod is tho basis upon vArlch aid to dopcndont children 
may be granted. ~ho Director 9f tho Department of Public Health and 
tel£aro cannot grant bonofito u;>on an appeal involvinG a i d to 
dependent ch~ldren of an alleged 1ncnpo.citatod parent , if tho in· 
capacity is not obvious. without a certificate of ouch incapacity 
by competent and appropriate authority doei6llatod by tho Division 
of ~ elfaro to exmninc said parent . 

APPROT...,"D: 

":1 . E. ·1.1nYLO!t Goneral 
~. ttornoy Qo'll.~i~~ 

SJU :nv1 
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