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CRIMINAL LAW INFORMATION: False p:.•etenses·· not punishable .. 
FALSE PRETmSES : 

~ when ba~ed on promise to do an 
act in the future. 

May 6, 1950 

Honorable G. Locon llarr 
Proaocutlng Attorney 
Uorgan County 
Versailles, Missouri 

F.: I LED 

07 
Dear Sira 

Your letter dated May 4, 1950, requesting an official 
opinion of t his department has been received. The letter 
is quite lengthy so that wo quote only parts of the same 
as followaa ' 

"Herein is an amended information that 
waa quaShed by the local circuit court 
because it did not state enough facta 
to constitute a crimee ~ o ~" 

"The Court in its comment indicated 
tha t too many facts wore pleading including 
future facts that ~ould not make out the 
crtme of false pretenses . He indicatDd 
that the facts that t ' is woman alleged 
mnde lovo to this old man, · was a far 
fetched possibility and was of such 
fragamentary guess work that the old 
man had no right or bus1neas to rely 
upon the same." 

Attached to your request is a copy of an amended Infor­
mation filed by you in the Circuit Court of t19rgan Count7 
in your off icial capacity, in which one Viola Foster ia 
named as defendant. It may be conducive to better under­
standing if the Information 1s discussed by sections. 

1. It is first charged that defondant, by false and 
fraudulent pretense 1 obtained i n cash from one Jeas Crow 
C9J5,00. Then i~ is alleged that by the same mean• defen­
dant obtained t~om Crow $100 .00 and also $160 .00. While 
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you do not state , we assume these two amounts were obtained 
at the snoe time and under the same circumatancea. 0100.00 
was adva.nce.d by Crow, as ho understood, as an attorney fee 
through and by ~1ich defendant would obtain a divorce from 
her then husband. That proceeding, of course, would be con• 
summated thereafter. Cloo .oo ot the amount was "to have the 
house l ocked up so Doc Foster coul d' not got any of the furni• 
ture ." Obviously this cmount o~ money was procured from 
Crow with the lmovtledge that the act to be done was also to 
be performed in tho future . It is not stated in the Info~ 
mation that the defendant had promised Crow, if and when abe · 
later on procured a divorce from her then husband, that she 
woul d marry him. It such an agreement had beon made it 
woul d have been void under the law. 

The coneluaion reached by the court, aa indicated in 
your letter, on the affair between these two people , is quite 
understandable . From this distance it lookS like Crow was 
a moro or losa ' willing viottm to tho wiles of a designing 
adventuresa , or that he gambled on a joint questionable 
venture and l-ost his money. In ei thor circumstance tho crime 
souent.to be charged in the Information waa not co~tted. 

2. The Information til.rthor ehargoa that "1n i. few days , " 
whieh wo assume was a few days later than the ~260 .00 was 
obtained, defendant secured nn additional $675.00 from Crow 
on tho alleged stato~ont and pretext that hor l awyer told 
her to got enough money fran Crow to pay orr a nortgage on 
a motor car. ( ~ose motor car is not stated.) And, further, 
to get frOQ Crow sufficient t10noy to pay de.fendant • • expenses 
to Kansas City for the purpose of paying ott the above mort­
gage , all of which acts wore to bo performed in the tuture. 
And, 1t is stated that defendant would have $3500. 00 1n caah · 
in a few day», but it is not stated that Crow was to have 
any part of this money. It is ~rther alloged that defendant 
agreed to give Crow a good bankablo note for the $67S.oo. 
This also was to be c:b ne 1n the tuture . There was no repre­
sentation by defendant of any paat or present fact in whi~ 
crow had any interest . He furnished the money, according to 
the Information, because he was thereafter to receive a 
bankable note for the amount . Then it is alleged that t he 
instrument given Crow ta ' and for tho bankable note was a 
worthl ess scr ap or paper. The ~ost that can be said about 
all this ia that defendant deeeiTed Crow, not as to a present 
or past existing tact , but as to something she 110uld do in 
the tuturo . 

3. The allegation as to tho check f or e200. 00 given bJ 
Crow to defondant on Which p~ent was stopped at the bank, 
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woUld not properly be a part or any Information, becau.e 
the d~fendant roceivod no money or propertJ by reason o~ the 
check. 

4. Oli the point involved 1n th1s case, 1n State v. 
llollbrook, 289 s .w. 56o, it is stated l . c . 5611 . 

"Tho representat~on mantioned in said 
instruction and quoted above was a repre• 
sentntion or aanething to bo done bj 
appellant and Steiner 1n the future . · It 
was nothing more than a moro prOmise . 
It was not a ropresentation of an exist­
ing fact , and in ·itsolf wns not a auf• 
ficient false representation upon whieh 
to base a conviction or obtaininG money 
under false pretense•• 25 C. J . 5931 
Stato v. Petty, 119 Uo . 425. 24 s ~w. · 1010J 
State v . Cameron, 117 !!o . 1oc . cit . 
648, 23 s.w. 767J State v . Yo~, 266 
Mo . 1oc . cit. 7331 183 s.w. 305J State · 
v . Eudaly ( Mo . Sup . ) 188 ~ · · . 110. • 

To the same effect see State v . Houehina, 46 s .w. 24 891, 
and State v . Wren, 62 s.w. 2d 853 . 

The caaea cited by you in your letter, State v. Starr, 
148 s. :. 862, 244 Mo. 161, and State v. andell, 183 s . l . 2d 
59 1 353 Yo . 5021 do not aupr ort the Information because the 
facta in both casea show talse pretense and representation 
aa to facts existing at the ti~ the reprosontationa were made . 

COUCLUSIOB 

It ia the opiilion or t his depnrtmont tho. t on the tacta 
aa set out 1n tho aoended Information attached to your latter, 
an Information cannot be drawn that will chargo tho dofendant 
with the offense or obtaining money by false and fraudulent 
pro t enses . 

Respocttull~ aubmitted, 

G ILDr.RT LAllB 
Assistant Attorney General 
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