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ELECTIONS: 
VACANCY AFTE.R NOMINATION: 

\ 

When a vacancy in otfice occurs after any 
primary and before the general election, 
such vacancy &hall be filled by nomination 
by the party co.mmittee of the proper county, 
district or state, according to the office 
to be tilled, and such nomination shall be 
certified to by the chairman or secretary 

of the party committee. 
October 10, 1950 

.------J.':..tiJ~ - I 0-5() 
FILED 

Honorable Harold L. Miller 
Prosecuting Attorney 
DeKalb County 6;{ 
Maysville , Missouri 

Dear Sir : 

You have requested an official opinion by this department upon 
tho followinG statement of facts: 

"With reference to your September 22nd, 
letter, I felt that after I had sent my 
letter out that I had not sufficiently 
explained the situation. 

"A was nominated for office , and on August 
30th, tlithdrew as a Candidate for the office, 
(beinG a county office ); on :e,tenber 20 , a 
declaration of candidacy was filed on behalf 
of B, signed B by c. C is tho Secretary of 
the County Central Coii'lr.lit t oe , houever , the 
declara tion did not disclose ouch fact . It 
is not known whether or not the vacancy was 
filled by any action of tho Central Co~~ittee 
or not , since no certificate or certification 
to such effect was f'ilod with the County Cl erk. " 

The Laws of 1941, page .354, Section 11539, nhich will be 
[iect ion 120. 75, R. s. no . 1949, provides as follovts : 

"The central committee of a political party 
shall consist of the largest body elected 
for the purpose of' representlnz and acting for 
the party in the interim between conventions of 
the party. That for the purpose of making 
nominations to fill vacancies resulting from 
death or resignation and not otherwise , on a 
ticket previously n~inated a. ma jority of all 
the mombers - elect of' a. central co~ttee shall 
be necessary to take action. That a central 
committee shall not have the power to delegate 
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Honorable Harold L. Miller 

its authority to ~ake non inati ons to any porson 
or number of persons, ~~d t~at any act consequent 
upon any such delegation o£ authority shall be 
held to be null and void. That no cen tral 
cacrnittoe shall have the power t o substitute, 
to fill nny vacancy, tho na o of any person wao 
is not lmov;n t o bo o~ the sar.1e political belief 
~~ party as the person for nho.o he i s substi t uted. " 

Section 11539, La\'is no. 1941~ page 36.5, was r epealed by the 
65th General Assembly by the enactment of Houoe Revision Bill 
2057• Said House Revision Bill 2057 provi des tho f ollowing sections 
t hat rolate to ~he problam presented by you. 

Section 120. 08 

"All certificates of noJnina.tion l1hich are in 
appat~ent confor.oity \T.lth the provisions of 
sections 11539 and 11540, shall be dee!:led to be 
valid anless objection ther eto shall be d~ly ma.de 
in writlnJ within three days after the filing of 
the certificate. In case s~ch objection i s made, 
notice thereof shall f orthwith be mailed to all 
candidates who may be affected thereby, addressed 
to t hem at their respective pl aces of residence 
as given in the certif i cate of non ination . 
Ob jection s to use of a. party na~o ~y also be 
made ~d pesscd upon in tho same n~~er a s 
objections to cortiflc~tes . Tho secretary of 
state or the ccunty clerk, as the case nay be, 
VTith v;hom the orig inal certificate was tiled, 

· shall in the f irst instance pass upon tho 
validity of zuch objection. Iiis decision shall 
be final unless an order s..ilall be :t:lS.d~ in t he 
~atter by the su~reme court , or a circuit court , 
or by e judse of such court ia vacation, before 
the date for t ho certification of th& n~:e s 
of noninces by the secretary of state to tho 
county clcr~, or before t;he tine at Yihic:1. the 
coanty clerk is required by la~ to publish 
the n~~es of noninees as certified t o hL~. 
such order nay be ma.de ~~arlly upon appl ication 
of any pnrtJ interested and upon such noti ce 
as the court or jud~e may requi re . The decision 
of tho secretary of stat e ,. county clerk or the 
order o~ the court or judge thereof in vacation 
shall be bindin3 on a l l county and municipal 
officers with wh~, certlfic~tes of naoination are 
filed. In all cities having a board of e lection 
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c~missioners, the board shall perfo~ all the 
duties herein required of county clerks and be 
governed in all r espects by the provisions of 
sections 11539 and 11540, the sa~e as county 
clerks are governed by such provisions. u 

Section 120.13 

"No person shall (1) falsely make or fraudulently 
destroy any certificate of nomination or any part 
thereof; (2 ) file any certificate of nomination, 
knowing the same or any part thereof to be falsely 
made or (3 ) suppress .L~ certificate of nomination, 
or any part thereof~ which has been duly filed. 
Every person violating any of the provisions of 
t h is section shall be deened guilty of a felony 
and upon conviction shall be punished by imprison­
ment in the Penitentiary for a period of not to 
exceed two yearsa or by ~priso~ent in the County 
Jail.tbr a period not to exceed on-e year . " 

Section 120.,22 

nwhen a vacancy, occurring in the na!ninations after 
t he hol dinr:; of any primary., has resulted 1'r ct:'l the 
deat h or r esignation of a nominee of the party tiho 
was selected at such primary or when a vacancy in 
office occurs after the last Tuesday 1n A~r11 and 
before the general election hold in the same year 
which vacancy is to be £illed for tne unexpired 
term at such general election, the party co~itteo 
of the county, district or state, as the case may 
be , shall have authority to make nominations to 
fill such vacancies. Nominations to fill such 
vacancies shall be filed, as · tho case may be , either 
with the secretary of state not later than fifteen 
days before the day fixed by law for the election 
of the persons in nomination or with the board of 
election commissioners or county clerk not later 
than ten days before such election. Ho names 
shall be allowed on any ticket until tho roquired 
fee nas been paid. n . 

The election laws of Missouri do not pr escribe the form in 
vmich the certifica te of nomination shall be made by the party 
committee. Therefore the form of the certifica te of nomination may 
be worded in any manner to inform tho person with whom it is filed 
of t he facts required by law to be given by the party committee. 
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Honorable Harold L. Miller 

The certificate should state that a ma jority of all the members elect 
of the central committee met . t o fill the vacancy on the party 
ticket and that John Doe was nominated by the central committee to 
fill the vacancy resulting fr~ tne death or r vsignation of the 
nominee of t he party who was selected at the pricary election. 
This statement or certifica te should be signed by the Chai.rrn.a.n oi' 
of the party central co~ittee or i ts secretary, or by both the 
chai.rrlan and secretary. 

The facts stated in your request show that a declaration of 
candidacy or tho form used for a declaration of candidacy ~as filed 
on behalf of B and signed B by c. The fact that C is the secretary 
of the county central co~itteo woul d not make tho declaration or 
candidacy serve t he purpose of no~inating B to fill the vacancy 
created by the withdrawal of A as a candidate for a county office. 
C should ~ake a state~ent that the party central co~ttee met 
with a majority of members in attendance and that at said meeting 
the co~ttee nO!!linated B to fill t he vacancy on the party ticket 
crea ted by t ho resignation or withdrawal of A as a candidate , if 
such facts have occurred. If the part y central camcittee has not 
held a meeting to fill the vacancy, then it will be necessary for 
it to do so~ 

COtJCLUSION 

It is the conclusion of this depar~ent that the declaration 
of candidacy filed on behalf of B by another person does not fill 
the vacancy on the party ticket created by the resignation of A 
who was nominated at the last primary election. In order to fill 
the vacancy the county central commd ttee must meet and nominate 
a person to fill the vacancy on the party ticket for a county 
office . The action of the centra l committee mus t be certii'iod to 
by the chairman or secretary or both on behalf of the party central 
co~ttee and filed with the county clerk. 

A?PROVED : General 


