
.. 

·' ) State liable for costs of procAedings, in 1uvenile 
.. 

MINAL COSTS 
) court only where dmJdant is vi.ctE:'d of · ~~ ~ 
) offense for which · punishment · is imprison-
) ment in the ,Peni tentiary~d!.J,(. 

March 6, 1950 

FILED 
Honorable E. L. Pigg 
state comptroller 
Jefferson City, Missouri 71 

Attentiona o. L. Patera 

Dear Sirs 

We have received your request for an opinion of this depart-
ment, which request is as follows: 

"The 1947 Laws of Missouri, Volume 2, page ' 
321 Shows t he repeal of Sections 8993 to 
9012, inclusive of Revised scatutea of 
Missouri 1939 and the enactment of new 
sections relating to the control and 
regulations of State Tl'aining School for . 
Boys and Girls . 

"This department thero.fore de~ires an 
opinion from your office in regard to the 
question as to whether or not t he State 
is liable, under the new law, for the 
coste of proceedings in either circuit 
court or juvenile divisiona, in which 
the def endant or child is convicted of 
a crim.e Bnd is sentenced or committed 
to t he Missouri Training School for 
Boys, the Industrial Home for Gi~la , 
or the Industrial Home for Negro Girla . 

"In other words is the s tate in any event 
liable for coats i n any case in which 
the person is sentenced or co~~tted to 
any ot the above inatitutiona, or ia 
paroled or acquitted, or the case dia­
miaaed. " 

Section 8994, Laws of 1947, Volume II, page 320, providea 
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in part as tollowsz 

" ( 1) " Any boy over the age of 12 years 
and under the age of 17 years and any 
girl over the a~e of 12 years and under 
the age of 21 years who has been convic­
ted of a crime or who !a found by the 
juvenile or circuit court to be 1n need 
of training school education and d1acipl1ne 
~ay be committed to the state board of 
train!nb schools . Except where a child 
who !a convicted of a crime ana sentenced 
for a period of time Which will not ex• 
pire until after his 2lat birthday, all 
comm1 tments to the Board sha11 be -made 
for an indeterminate period or time." 

• t 

Section 9004, Lawo of 1947, Volume II , page 320, provideaa 

"In all cases in which children are commltted 
to tho board of traintng schools , the juvenile 
officer shall deliver the cailuren to the 
institution designated by ths board, and ahall 
be allowed the neceae&rJ expenses incurred in 
cuch delivery for h~aelt and the child and 
in returning therefrom, to be paid by the 
county . " 

Section 9004, • s . J.tissouri , 1939, now repealed, (Lawe ot 
Missouri, 1947, Volume II, page 320) provided& 

~In all oaaos of conviction of felony, 
wherein the puniahment is co~t~ent to 
the Jtissouri training school for boys , 
the cost of the proceedings and of the 
delivery of such person to the Missouri 
training school Cor boys shall be paid 
by the state; and in all cases of mia~ 
demeanor, wherein the pun1ahment is 
commitment to the Missouri training 
school for boys, the cost of the pro• 
ceedL~es and of the dol1vory o£ such 
person to the Uissour1 train:inti school 
£or boys shall be paid by the county 
in which the conviction ia had . The 
sherifr, marshal or other person charged 
with the delivery of any pereon to the 
Missouri training school for boys &hall 
be allowed the neceasarr traveling ex­
penses ot htmael t and auch peraon, and 

- 2-



. 
c • 

. . 

Honorabl e E. t. Pi gg 

a per diem of two dollara tor t he t ime 
actuall7 occupied in taking such person 
to said Missouri training school ror 
boys and in returning t herefrom, to be 
paid by the atate or county, as the 
caae may be. " 

. ' 

No new section waa enacted by the Legialature following the 
repeal ot section 9004, R. s . Missouri, 1939, ao that there ia now 
no statute expressly covering the matter of costa on the proceed­
ing resulting in the commitment ot a person to the care or tbe 
State Board ot Train~ng Schools . 

Section 9676, n. s . ~isaouri , 1939, applicable to proceedinga 
- i n juvenile courts in counties having a population of over 50 , 000 1 

provides in part: 

" * ~ ~ on the return of the auuuaona or 
other proceaa, or as soon th~eafter aa 
may be, the court shall proceed to hear 
the case 1n a summary manner, and if it 
shall determine that the child ia a 
•neglected child• within the definition 
ther eof contained herein, shall enter 
ita order or judgment accordingly under 
the proviaions ot thia artiolea and the 
coat of the proceedings may, in the dia­
cretion of the court , be adjudged againat 
the petitioner, or an7 peraon or perao~ 
aummoned, or appea~ing as the case may 
be , and collected aa provided b7 the law 
in civil cases . All coats not ao collected 
shall be paid by the county. * o *" 

Section 9703, R. s . Misaouri , 1939, applicable to proceeding• 
1n juTenile courta 1n counties with populations ot leaa than 50 , 000 
contains a aimilar proviaion regarding costa . Theae sections are , 
however, applicabl e in proceedings i n the juvenile court for the 
determination of t he question of whether or not a child ia a 
neglected child , and do not apply to proceedings under the 
criminal law which result in the commitment or a child to the 
State Board of Training Schools . 

Section 4221, R. s . Uiasouri , 1939, (Amended Laws of 1945, 
pa~e 844) providea 1n part aa followsa 

"In all capital cases i n which the def en­
dant shall be convicted, .and 1n all cases 
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in which the defendant shall be sentenced 
to ilnJ.riaorunent in the penitentiary, and 
in oaaee whePe such person ia convicted 
ot an offense puniahable aolelr by imprison• 
ment in the penitentiar7, and ia aentenced 
to imprisonment in the count1 jail , work• 
houae or reform school because auch person 
ia under the age of eighteen years , the 
state Shall pay the costs, if the defendant 
ahall be unable .to pay them, except costa 
1:D.ourred on behalf of defendant . {:- ;s. *" 

Section 4223, R. s . Misaouri, 1939, provideac 

"In all capital caaea, and tboae in which 
impriaonment in the penitentiary 1a the 
aole puniahment for the offense, it the 
de fendant is acquitted, the coats ahall 
be paid by the state; and in all other 
trials on 1nd1ct~ents or information, it 
the defendant is acquitted, the coats 
ahall be pald by the county in which 
the indictment was round or information 
tiled, except when the prosecutor shall 
be adjudged to pay them or it ahall be 
otherwise provided by law. " 

• 

Section 4221 , was or1g1nall1 enacted aa section 2829 , B. s . 
Missouri , 1899 • At that time the institution maintained b7 the 
atate tor the commitment of per aona under the age wt seventeen 
was known aa "reform school . " '!'he present arrangement whereby 
auch inatitut1on ia known aa the U1ssour1 state Training Sohool 
waa adopted pursuant ~o Section )8, Article IV, Conatitution ot 
Missouri, 194.5· . 

"Coata ord1naril7 may be impoaed and recovered only in cases 
where there is atatutory authority therefor, and only in the 
instances , to the extent and in the manner provided for b7 
atatute . " (20 C. J.s ., Costa , Seotion 2, page 259) 

In the caae of cramer v. Smith, 350 uo . 736, 168 s.w. (2d) 
1039, at 1 . c . 104D, the court quoted with approval £rom 20 o. ; .s ., 
Coata , Seotion 435, page 677, aa followaa 

"At common law, costa of auch in a 
criminal case were unknown. Aa a con-
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sequence, it is the rule,· aa well in 
criminal as in civil cases, that the 
recovery and allowance of costa rests 
entirely on atatutory provisions -· 
that no right to or liability for costa 
exists 1n the absence of statutory 
authori~ation. Such statutes are penal 
in their nature and are to be strictly 
construed. " 

• 

we are of the opinion that Section 4221, R. s . Missouri, 1939, 
. imposes upon the state the liability to pay coats in criminal 
proceedings, in which, were the defendant. over the age of seven­
teen years, the only punishment provided would have been imprison• 
ment in the state penitentiary. we are fUrther or the opinion that 
liability on the part of the state for costa in suCh proceedings 
exists only in such cases. Section 4223, R. s . Missouri, 1939, 
would not tmpose upon the state liability for costa upon the 
acquittal of a person charged with -criminal offense, the sole 
punishment for whlch would have been imp:rl.aonment in the state 
penitentiary, had the defendant; not been a person who might be 
committed to the custody of the state Board of Training Schools . 
In the case of state ex rel . Clarke v. \1ilder, 94 s •• 499, 197 
!lo. 27, the Supreme Court held that under thia section the state 
waa not liable for the costa in the case of the acquittal of a 
person unde~ the age of sixteen years in the juvenile court on a 
charge of murda~ 1n the second degree. The court held that inas­
much as the defendant in that case might have been committed to 
the state reformatory, commitment to the state penitentiary waa not 
the only punishment for the offense of which he had been acquitted, 
and, therefore, section 4223 did not impose liability for coats 
upon the state. 

Liability is imposed upon the state , under Section 4221, upon 
conviction tor the offense . The power of parole may not be exer­
ciaed until there baa been a judgment or sentence of puniahment 
(Section 4200, R. s . Missouri, 1939, State v. Hockett, 129 Mo. App . 
639, 644~ 108 s~w . 599·) Therefore, liabilitr for costa would 
be unafrected by parole . . 

CONCLUSION 

Therefore, this department ia of the opinion that the atate 
is liable for costa of proceedings in juvenile court 1n which 
the defendant is convicted ot an offense, tor which, were he 
not a person who may be committed to the cuatod7 of the state 

""" I 
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board of training schools, the only punishment provided would 
have been death or L~prisonment 1n the state penitentiary, and 
that the state is not liable for costs 1n any other proceeding• 
in juvenile court, vhether the defendant be convicted of an 
offense for which imprisonment 1n the penitentiar7 is not the 
aole puni&hment, or whether the defendant be acqu1tred . Parole 
of the defendant doos not alter the liability of the state . 

APPROVED a 

RR /feh 
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Respectfully submitted, 

h 0L!.R'1' R. '.'/ L l ORll 
Assistant Attorney General 
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