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,EL_~TIONS: t At ~pecial election for aherif~ candidates ma7 be 
• nominated by political committees or petitions; ' 

SHERIFFS: conventional ballot to be uaedJ names of andidates 
must be published at least aeven days beto e election: 
precinct judges and clerks to be aame aa at eneral 
election. 

f 

november 11~ , 1950 

t•r . !)avid p . Pl llill:ner 
Clerk of the County Court 
Clinton County 
~lattaburg, 'riasouri 

Fl LED 

~I 
Dear Sir: 

This in a·~war to your letter of recent date requestinG 
an official opinion of this department , reading as follows : 

" By an order of Record, the County Court 
of Clinton County has ordered me to ask 
your office for an opinion on the follow­
ing questions: 

"In filling the vacancy existint:; in the 
office of the Sheriff of Clinton County, 
}'issouri, caused by the death of former 
Sheriff, Charles \ia.nsley, on November 5, 
1950 , the Court has ordered a special 
election for December 2nd, l950J 

"1. What is the l atest date a candidate 
may file his declaration with the Cl erk 
and what is the proper procedure of filing; 

"2 . What for::t of ballot shoul d be used; 

"3. When and for how lon t. s houl d the 
clerk publish copy of the ballot; 

"4. uust the precincts at said Special 
r.lect ion be the same as at the regul ar 
elections, or may the court reduce the 
number; 

"5. Shall the sa-no number of judc;es and 
clerl{s be appointed for the special elec­
tion, or may the election be hel d with a 
smaller .nU!!lber?" 
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~' ·~r , David P, P1um.tler 

Section 13143, n.s . uo . 1')39, rela tive to vacancy L"l the 
office of sherifi' of ·a county, provides, in part, as follows : 

• 
"Tihenever fro ~l any cause the office of 
sheriff becomes vacant, the same shall 
be filled by the county court; if such 
vacancy hapne!l z:1ore than nine !!lonths prior 
to the time of holdinc a general election, 
such county court shall i mmediately order 
a special election to fill the s~~e, nnd 
the person by it appointed shall hol d said 
of fice unti l the person chosen at such 
election shall be duly qualified, otherwise 
the person appointed b; such county court 
shall hold office until the person chosen 
at such ~eneral election shAll be duly 
qualified; ·~ ;:- ~:- such election shall be 
held within thirty days after the vacancy 
occurs, and the county court shall cause 
notice of the saoe to be published 1n 
some newspaper published within the county, 
and if there should be no newspaper pub­
lished in said county, s~all then give 
notice, by ten written handbills, posted 
up in ten of the most public places in the 
county, for twenty days prior to the day 
of holding such election. Upon the occur­
rence of such vacancy, it shall be the duty 
of the presiding justice of the coupty court, 
if such court be not t hen in sessio~ to c~ll 
a special term t hereof, and caus~~~\d elec­
tion to be held in pursuance of t~ ~ovisions 
of this section, and the election la~a regu­
lating general elections in t his st~te . " 

It is to be noted t hat such section provides that t he elec­
t_on is to bo hel d in pursuance of the pr~visions of such section 
and the election laws ref:UlatL"l:; general elections . The present 
provisions 1n law relative to cakinG nominations by party_cam­
c ittees aro ~ound L"l Section 11539, Laws of . issouri , 19~, paee 
354, and Section 120.55, :~ouse 3111 no . 2057 , 65th General 
sse~bly, which sections provide: 

Sec . 11539. "The centra l co~ittee of a 
political party shall consist of the 
larcest body elected f or t h e purpos~of 
repreaentinc and actinc for the par~ 1n 
t he interim bet~een conventions o~ t~e 
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party. That £or the purpose of making 
no~inations to fill vacancies resulting 
from death or resignation and not other­
wise, on a ticket previously no~inated 
a majority of all the ~enbers-elect of a 
central co~ittee shall be necessary to 
take action. That a central co~ttee 
sball not have tho power to d&loGate its 
authority to cake nominations to any per­
son or number of persons, and that any net 
consequent upon any such deleGation of 
authority shall be held to be null and 
void. That no central conn:tittee shall 
have the power to substitute, to fill any 
vacancy, the name of any person who is not 
known to be of the same political belief 
and party as the person for whom he is 
substituted. " 

s ec. 120.55. "When a vacancy, occurring 
in the nominations after the hol~ing of 
any primary, has resulted froa tho death 
or resignation or a no~ee of the party 
who was selected at such priaary or when 
a vacancy L~ office occurs after the last 
Tuesday in April and before the general 
election held in the sane year, which 
vacancy is to be filled for the unexpired 
term at such general election, the party 
co~ittee of the county, district or state, 
as the case may be , shall have authority 
to make nominations to fill such vacancies . 
Uozrlno. tiona to fill such vacancies shall 
be filed, as tho case rnay be, either with 
the secretary of state not later than fif­
teen days before the day fixed by law for 
the election of the oersons in no~nation 
or ~ith the board of-election co~issioners 
or county clerk not l a ter th n ten days 
be.fore such electi on. Uo nanes shall be 
allowed on any ticket until the required 
fee has been paid. " 

While such sections do not specifically provide for the 
nomination by party co~itteea of candidates for the office of 
sheriff at a special election, we believe that tho provision 1n 
Section 11539. stating t hat the central co~ittee of a political 
party represents and acts tor the party in the interim between 
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conventions of a party, r ives to such co~ittee the power to 
make nominations f or such office under our system o£ holdU~ 
elections . In the case of State ex rel . Hayden v. Thomas , 
182 s.w. (2d) 584, the Supreme Court said, l . c. 586: 

" ~:· n i~ ;·· our laws recognize political 
parties as uaerul adjuncts to our system 
of gover~~ent . Accordingly. whilo pre­
servinc the right of candidates to run 
for orfice independently , we have enacted 
laws ro~ntinc nor.tinations by po.litical 
parties. It is tho policy of those laws· 
to require part7 no~inations to be ~ade 
by the electors of the party where possible, 
but we do not think the law prevents a 
political party fro~ ~~n~ noninations by 
its duly constituted co~ttee w1on it has 
had no opportunity to make them by its 
electors at the regular pr~ry. In other 
words , tue state prL~ary law is inappli­
cable to nominations for vacancies 1n 
office occurring too late to be voted on 
at t he state primary. Fo~erly such va­
cancies were filled at s~ecial elections 
and nominations t herefor.were made by or 
under the direction of party committees . 
Under present statutes such vacancies are 
filled at the next general electi on, but 
section 11546 still provides that the state 
primary law .•shall not appl y to special 
elections to fill vacancies.• Considering 
all the statutes mentioned, we think the 
state pr~ary law provides tbe method for 
nominations to all offices to be filled at 
the ensuin· seneral election, except as to 
vacancies occurrin~ too late to be voted 
on at the stato primary. " 

• 

• 

.e believe that under the doctrine of this case nc~inations 
by political parties are to be ~de at all electiona. ~~d that 
the county co~ittees of tho pol itica l parties presentl y existing 
in Clinton County are entl tled to make no:~ina tiona for such office. 

The provisions for makin no~ations by electors' petitions 
are found in Sections 120. 01. 120. 03 and 120. 06, House Bill uo. 
2057. 65th General A sse~bly. uch sections provide as follows: 
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sec. 120. 01. "Electors may no~innte 
candidates for public offices to be 
filled by election within the state. 
Such nomination shall be mnde by filing 
a certificate of nomination executed 
with the formalities prescribed for the 
execution of an instr~ent affecting 
real estate. " 

Sec . 120.0> "The certificate of nomina­
tion shall be sicned by a n~ber of 
electors, resident within the district 
or political division for which the 
candidate is presented, equal to two 
per cent of the entire vote cast at the 
last precedin~ election L~ the state, 
the county or other division or district 
for which the nomination is oade. The 
sicners shall declare in tho certificate 
that they are bona fide supporters of 
the candida.te sought to be nooina ted and 
have not aided and will not aid in the 
nomination of ~~Y other candidate for the 
sa:1e of'fice. " 

sec. 120. 06. "Certificates of nooinations 
filed with the secretary of state shall 
be filed not core than ninety and not less 
than seventy days before the day fixed by 
law for the election of the person 1n 
no~ination. Certi.ficates of nomination · 
herein directed to be filed with the clerk 
of the county court of each county shall 
be filed not oore than ninety days and not 
less than seventy days before election. " 

. 

• 

"fuil e it is true that Section 120. 06 provides t~at the certi­
ficates of nomination are to be filed with the clerk of the county 
court not more than ninety and not le~s than seventy days before 
election, we believe that any filin& by such candidate ~Y be oade 
at any tloe until the publication of a list of candidates must be 
made by the county clerk. The dat& upon which the clerk must pub­
lish the list of candidates for an office is found 1n section 
11542, R. S. Uo . 1939, which makes such period seven days before 
an election. The nominations by the party political co~ittecs 
must also be certified to tho county cle~k at least ~even days 
before the election so that tho county clerk r.u1y be able to pub,· 
lish the n~es of the candidates as required by se~tlon 11542. 
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The ballot used should be that prescribed by Section 111. 42 , 
House Bill No. 2049 , 65th General Asse~bly, which provides , in 
part·, as follows r 

" ';.} ·:r '4- The nn es of all candidates t o be 
voted for in each election district or 
precinct shall be printed on one ballot; 
all nottinations of any political party or 
group of petitioners being placed under 
th~ party name designated by th~~ in their 
certificates of nomination or petitions, 
~~- * * ach list of candida tes sha.ll be 
placed on the ballot in the order of the 
votin£ strength of the respective parties 
as determined by tho vote for ~overnor at 
tho last precedinr ceneral election; the 
party receivin the hi~est n~ber of 
votes for governor at such e lection to be 
placed in the first or left- hand column, 
the party rece1vinc the next hichest number 
of votes as herein described shall be placed 
in the next to the rir~t or second column; 
t h is order to continue till all have been 
placed. Those lists of ca~didates nominated 
by petitioners or which h&ve no determinin~ 
vote as herein described shall be placed on 
the ballot to the richt of those dete~ined 
by previous elections as herein designated, 
in such order as may be deter~ed by the 
elec tion official s or clerk of the county 
court whose duty it is to print such ballot . 
At the top on the face of the ballot shall 
be printed the words •official ballot • fol­
lowed by the ~esicnation of tho date of the 
el ection. The ballot shall be plain white 
paper, through which the printing or writing 
cannot be read. The party n~e shall be 
printed in capital letters, not less than 
18- point in size and a circle one- hal f inch 
in dirumeter shall be printed ~~ediately 
below the line in which such party name ia 
printed. The names of candidates shall be 
printed 1n canital letters not less than 
8- point in size nor more than 10- point size 
and a. t the be;;i nnin3 of each line in Yrhich 
the nace of a candidate is printed ~ small 
square shall be printed, the sides of .r!li c·. 
shall not be less than one- fourth of an inch 
in length. Tho list of candidates o£ the 
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several parties and groups of petitioners 
shall be placed in separate columns on 
the ballot, with a heavy perpendicular line 
between each list, in such order as is pro­
vided for in this section. {t- * -l:-. " 

We find no provision in the statutes for consolidating or 
reducing the number of precincts for a special election for 
sheriff~ We find no provision for using a different number of 
judges and clerks for this special election, and since the law 
provides that it shall be held in pursuance of the election laws 
regulating general elections in the state, it will be necessary 
to follow the provisions of a general election law with regard 
to the number of judges and clerks •. 

CONCLUSION 

It is the opinion of this department that: 

1 . The county committees of the existing political parties 
in Clinton County may nominate candidates tor sheriff at the 
special election to be held for such office December Z, 1950. 

2 . Candidates may be nominated for such office by petition 
signed by two per cent of the voters , and nominations by petitions 
and by the committees of the political parties may be made at any 
time prior to the date. the names of the candidates must be pub­
l ished by the County Clerk. The nominations so cert1!'ied to the 
Clerk must be published at loaat seven days before the el ection 
date. 

3. The form of ballot is that prescribed by Section 111. 42. 
House Bill No . 2049, 65th General Assembly. 

4· The County Court has no authority to consolidate pre• 
oincts for sueh special election. 

5. The same number of judges and clerks are t o be appointed 
for such election ae are appointed at the regular general elections . 

APPROVED a 

J . E . TXYLOR 
Attorney General 

CBB:ml 

Respectfully submitted, 

C. B. BURNS, JR. 
Assistant Attorney General 


