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03 
Dear Governor Smit h r 

Je are in re·coipt of your request f or an opinion of thi s 
office ask.!ng whothor the order of tho County Court of Polk 
County is su.f!'iciont 1n itself .to war rant your relinquishing 
tho title of the St ate of Ui asouri to the land do acr!bod thoro­
in, particularly under Jection 12774, Revised Statutes of 
llisaouri , 1939• 

You quota the order of tho County Court of Pollc County a.a 
follo\78: 

"'Til Tlill COUliT".! COURT OF POLK COUUTY, lliSSOURI . 

ttr BI: IT REUWtB~i~ED, that on th1Q 20 day of Juno , 
1950, tho same being the 16th JUdrcial day of 
the tlay, 1950, Torrn of the-eounty Court of Polk 
County, lfL:aaouri , tho rollotJing among ot nor pro-

. ceodings, woro had and ent orod of . rocord, to wit : 

ir 'On t his day carne Ear l E. Duncan and A~atha. L . 
Duncan, husband and uifo , tlho sh ow to tho Court 
that they are husband and wife o.nd as such are 
in possession of and claimin3 to ovm in roo sujplo 
the Northeast quart er of the Northeast quarter of 
Section 23 , Tovm&lip 33, of Range 23 , i n Polk 
County , Jtissour1, and that thoy clair.l to O\m t ho 
same under, by, and ~~ough John lost ~o entered 
said Northeast quarter of tho Northeast quarter of 
section 23 , Townahi p 33, of Range 23 1 on Uarch 19. 
1855, and to v1hom a pa.tont was is:::luod by the Gov­
ernment of tho United Statos purporting to convoy 
said land to him under date o£ October 1 , 1858, · 
and said parties furthor show to tho Court that 
after t hoir prodecoasor in t!tle , John ~lost , had 
ontorod said l and as aforosaid, that the aame 
land r~s aeloctod by tho state of ~1ssour1 as 



•• .. 

Honorable Forrest ~ith 

• 
swamp land under tho Act of Congress or noptombcr 
28, 1850, and through ovorai3ht sai d selection was 
approved on January 17, 1857, and a patent \·:as is­
sued thereon by tho United Jtatoa Government unto 
tho state of ·issouri, under tho date of March 
26, 1857, purporting to cbnvey said lnnd to the 
St&to of ' isscuri . 

"eaid parties further show to tho Court that 
John \/oat had canpliod wl t"l all ror.:uiremonts 
of tho lnw as to ontrymon before tho swamp se­
lection by tho State of U1ssouri was approved, 
and tho Court thel"eforo !'1nda that tho abovo 
doacribod land hnd boon sold by the Government 
of tho United States after tho passage of the 
law, donatinu said land to the Stato of Uissouri , 
and by reason thoroor, under and by virtuo of 
provision of 3oct1on 12774 of tho lovisod Statutes 
o£ the State of fticsouri ; 19391 it is IIE.EBY OR• 
or::RED, ADJUDGED A!:? DECRi ED by the Court that Polk 
County,. Missouri, by and throu..;h this order of the 
County Court of said County. does hereby authorize 
His Lxcelloncy, the Governor of the Stato of ltis­
souri, to be , and he is heroby authorized to re­
linquish tho title of the State of Missouri t o 
sa.id swamp and over- flowed land, na:nely the north­
east quarter of the Northeast quarter of Section 
23 , Township 331 of Range 23,. 1n Pol k County, 
Missouri , unto tho said Earl E. and Agatha L. 
Duncan, husband and wi:f'e,. of Polk County,. Uiosouri . 

" ' STA'l!E OF lUSSOURI ( ) " 
() ns 

COUNTY OF POLK () 

II ' I,Fral)cis n. Roberts, Clerk or tho County Court. 
of Polk County:. r.~is3ouri• do horoby cortif'Y that 
tho above w1d foregoing judgment and docrco is a 
t rue copy or tho samo as it appears in my office. 

• 

" •nt \ ITUGSS .'HE ... o;;-, I hereunto set my hand nnd tbo 
official ooal of said Court this 20 day or Juno• 
1950. --

( S E A L ) 

... F.ANOIS H~ ROD.8RTS / s/ 
et::nlt OP 1l'lill coUifTY COURT 

POLK counTY, ,.I 3sounr •' 
" rould you kindly advise wnothor or not this is 
guff1c1ent , in itself , to warrant my rol1nqu1s1ng 
the title or tho State of Uissour1 to tho described 
land under the laws of this state, and particularly 
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Honorable Forrest Soith 

• 
under Section 12774, R. s. Mo. 1939•" 

Section 12774, Revised utatutas or L!iaoouri, 1939, authorizes 
tho c;ovornor o£ the stato to relinquish title of the ato.te to swamp 
and over£lov land which has been sold by the United states since 
the passage of tho la~ donatinG snid lands to the ~tate of niesouri 
"vmoncvor the counties interested 1n auld lands may, by nn order 
of the county court, authorize hm so to do. " This otatu.te was 
first passed in 1859 (Laws of 18591 pa8e 5o) . It re£ors to lands 
gro.nted to the State of n1ssauri under an. act o'i Conzrcss aporoved 
September 28, 1850 (43 u. s. c.A., Sections 982-984) , By an act of 
tho Goneral Assa~bly passed in 1851 (Laws of 1851, page 238) , the 
lands Ytero donated to the respective counties in \7hich they were 
situated. 

In the selection of tho swamp lands, some selections vero made 
and patents issued to the State of Missouri conveying tracts which 
have been ontored by individuals and to which patent had been or 
was thereafter issued by the United Statos convayinJ tho land to 
individu.a.ls. 

Section 12774 has not boon judicially construed, but quito 
plainly was enactod to provide for tho . rolinquiohmont of the title 
or the state to tho individual to ~ham the land was patented by the 
United Statoo. Tho titlo of tho otate actually had passed to the 
counties under Section 12752, Roviocd Statutes of 1.11ssour1, 1939. 

' ' . 

~he order of tho Oounty Cour~above quoted, recitos adequately 
and properly that "John t',est had complied with all requiro::tonta or 
the laTJ as to entrymen be.fore the swamp selection by tho Gto::..o of 
!'iaoouri was a:>provod, and the Court therefore finds that tho above 
dosc~ibod land had boon sold by tho· Government of the United States 
after t lto passace of the lnu, Jonatin~ said land to the State or 
U1soour1. " l~ile the county court now has no judicial pover it 
doos ho.vo t he zenoral mo.nngenent of tho business of tho county, 
and it i s bolievod that such de ·&ermination by tho county court 
may be considered adequat~ evidenco of the facts therein stated. 
Tho order, however , does not show any determination or any evidence 
that I:arl E. Dunco.n and Agatha L . Duncan, husband and wifo, are the 
prosont o~~ers of the land. It shows nerely that they are "in 
possession of and claimi!lfl to own in fee simple" the land. '...'he 
order dooa not show whether they claim by ~eane conveyances from 
John Uest, tho .patentee or otherrtise . Tho County Court o£ Pol k 
County doos not have any authority or power to determine the title 
to real estate. Their determination that the tltle to the land 
described in the above letter be re1inqu1shed unto Barl E. and 
A[;a.tha L. Duncan, husband and wife, is not a legal finding that 
said parties are the present owners or said lnnd. 
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' . .. . . 

Honorable Forrost smith 

Tho statuto (Section 12774) authorizes the governor to 
relinquish tho titlo to said land when authorized by an order or 
tho county court . It docs not purvort to bo mand~tory 1n its 
ter.os; and under the statuto the governor may relinquish title if, 
1n his discretion, such rclinquishmont. aooms proper. Under thO 
order of the county court in this case, tho governor may properly 
rolinqui&l title if , 1n his d1ocrotion, the ovidonco 1D sufficient 
to a~thorizo t ho relinquishment to the persons dosir1ng ouch 
conveyance. The e.>ovornor may require such evidence as he deoma 
proper as to tho propriety or oxocutin3 the convey~o. It would 
not be uxu•oasonable tor tho governor to roqu1ro in this case an 
abstract ot: title or other ovicence t hnt Earl E. ~~can and Agatha 
L. Duncan, husband and wifo , arc the present oYmers of the lahd. 

COUCL:JSIOU 

It is tho opinion of this department that under tho provisions 
of sectlon 12774, Revised Statutes ot Missouri, 19391 tho governor 
may properl y relinquish the title of tho State of fftsaouri to swamp 
l and which was sold by the United states after tho passage of the 
law donating said lands to the stnto of Jtlssouri nhon authorized 
so to do by an order of tho county court of tho county in uhich 
such land ia situate. The statuto • is not ;~datory ~d tho governor 
1n his discretion r:sJJ.y require proof that the persons dosirins the 
conveyance ar.e tho present owners of said land. 

"'"PPROVED: 

~· 
Attorney Gonarnl . 

SJlUmv 


