The probate court cannot. commit a person to a stat
 hospital for the insane for observation after a
‘hearing- upon the sanity of a persone.

v

January 6, 1950
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J. Williams '
Attorney
ounty :

Dear Sir:

Io

We are in receipt of your letter of November 21, 19A9, in
which you request an official opinion from this office upon the
follow1ng set of facts. '

"We had a hearing before the Probate Court
of 'this county relative-to the ganity of =
certain person,.who was present in person
and by attorney.

"The court took the matter of her sanity under
advisement, but what he would really like to do
is to send her to Farmingtone State Hospltal
for observation of Dr. Hoctor, who is in charge
of that hospital and who is considered an
authority in this sort of case. The attorney
for the defendant, however, will not consent
for her to be sent there for observation.

"Does the court have the right to send her there
for observation, before ruling on the matter,

as he 1s in doubt as to just what he ought to

do about the matter, but he would like to send
her there for observation and the opinion of

Dr. Hoctor."

. IT.
Your letter does not state whether or not the alleged insane
person was charged to be a poor person or a person with property
sufficient to support herself at a state hospital. Since the
adoption of the Constitution of Missouri in 19u5, the probate
court has jurisdiction over all insanity hearings so that we will

consgider the statute that appllies in both situations.
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v dection 9328, a8 reenacted by the Laws of Misscuri, 19&5,
page. 905. providea, in part, as f{ollows:

"The probate courts of the several counties
shall have power to send to a state hospital
such of the insane poor of their re¢spective
counties as may be entitled to adnlssion
thevebo.% % 8w

[P

mection U7, Re 8 Mo. 1939, and subﬂequenh sections in ﬁrtial& .
XVIII of Chapter 1 of ths Revised Statutes of Missourl, 1939, yrovide
the procedure foy inquiring into ﬁhe sanity of a person by the
probate court. _

A leading case in Miasouri on the procedure for the probate
courts to follow in all insanity c¢ases is In Re Moynihan (also - |
known as Higgins v. Hoctor) 62 8.%.(24) 410, 332 Mo, 1022, 91 AsLeRs
7l In this case Mrs. Moynihan was ordered on July 17, 1931,
temporarily confined at the State Hospital No. lj at Parmington,
Missouri. The order is set forth in the statement of facts in
sald case. On August 7, 1931, the case was called for trial and
an attorney appolnted to represent Mrs. Moynihan; evidence heard,
and judgment rendered committing her to State Hospltal Noa U at
Farmington, Missouri without Mrs. NMoynihan being present at the
trial. The Supreme Court thoroughly considred all phases of thias
insanity inquiry and the court said, l.ce 415, hl?, 418 and 419:

"An insenity hsaring 1is net to b@ compared
to a criminal trlals The purpose is entirely
different. The person alleged to be insane :
1s accused of no crime or wrong. He is sulfer-
Ing from e dlsease of the nmindé or nerves, and
he, ag mich as any oney needs protection from
its effects. It 1s not intended to deprive
him of hils propertyy but to afford a means

of preserving 1t+ It i4s not intended to
deprive him of his liberty as punishment

" but for his own protection and the protection

- of others from acts which he would not

imowingly commlt. It is intended to preserve
all of his rights of bobth liberty and nroperty
until he 1s able to exarciae thome 3 3 2"

x'si'-“-%'!?#

"As to the right to arrest and rebtrain until
hearing one who 1s so deranged as to endanger
nimself or othere as done in this case, and as
provided for by sections 1;98, 499, R. 8. 1929
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(Mo, 3t e Sécs. ,BA 99) see néteé 10 AdLeRa’
14884 and 45 AsLeRs lﬁZh:”k o J

o NN

S "x @ #While the statubes covering the whole subject
‘of insanity are constitutional and amply safeguard =
the righte of persons whoge sanity is lnquired Into, -
lie propate courts should obgerve the spirit as
well as the letter of these lawa. Acting under
segtions 498, Li99, R.8, 1929 (Mo. St. Amn. Secs.
1984 1,99}y it was proper for the court to order .
the temporary restraint and conlinement of Mary
Ie Yoynlhen 1f it had reasonable grounds to '
‘believe that she was tgo far disordered in her
mind as to endanger her own person or the psrson
or property of others.! 'As the inherent Jjurlse
dietion of the state over persons of unsound
mind rests in pert upon its duty to protect
the commnity from the mets of those who are’
not under the guidance of reason, it follows,
# # #that 1f any .person is so insane that his
remaining at llberty would be dangerous to
himself or the community, any other person may,
- without warrant, or other authority than
" the inherent necessity of the case, confine
such dangerous insane person, but only during
‘80 long & time as may.be necessary to institute
\ and carry to a determinatlon yproper proceedings
g to inguire into the partyts condition and provide for
his legel custody«! Buswell cn’Insanitg pe 33,
' Secs 23+ S8ee, also, notesay 10 A.L+Re n é, and
LS AdLsRe ihénﬁf But, even in such circumstances,
it should be remembered that the preliminary
order authorized by sections 198, 199, R.S.
1929, is not a valid finel adjudicatlon of
the fact of insanity. The hearing provided
by section [;52, R.8e 1929 (Mo. St. Ann. 35ec.
Aga). mist sbill be had, and the person
suspected of insanity still t*is entitled
to be present at sald hearing and to be asasisted
by counsel,! as stated in the notice required
by section 1,50, Re8s 1929 (Ho. St. Anm. Sec.
,50)s The practice of sending a person to an ’
insane asylum before the hearing might result
in preventing the person claimed to be insane
from employing counsel or belng present at the
- hearing. Of course, there may be clrcumstances
when such action ls advisable and where there
{8 no other sultable place available except
at great oxpense, but such action should be

=3m" |
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taken with caution not to 1mpair the rightz

- of the alleged insans persons The probate '

court has statutory autharivy to call a -
speciel term (section 19, R.8. 1929, Mo,
St. Ann. Secs 4i9) when. speedy action 18

" necessary, end five days, under segtian

"v760, ReSe 1929(Mos Bte ﬁnna Seecs 7

0)y ‘
is ordinarily sufficient notice. See State '
ox rels Terry V. Halbkamp (Mo. Sup.) 1 S.W.(Ed)-
13, loce clite 194 . .

’ “(11~15) However, sudh an ordar for tempmr&ry
_restraint, as made by the probate court hers, 1s
- not binding upon the guperintendent of a state

‘hospital to keep the peorson confined until an

order is made in that court for releases It 1s |
in no sensge like a commitwment in a ‘eriminal

cage for & definite term 1B Jall or in the
penitentisryes The person may lawfully be ,
oither éischarged or paroled and set at

1iberty by the superintend@nt or his own

motion -at any times Sec i Ra8s-

- 1929(Mo« 8L« Anne Becas. §g 9)4' The hospltal 1s a

state institution.. Ghaptew 6 articles 1 and
25 Re 8+ Hos lgzg (section 8560 et sogs (Mos
Ste Anns Sece 8560 et seqs))e . The suverintendent

"1s one skilled in the treatment of mental

diseasess Sectlon 8578, ReSs 1929 (Mo« Ste

Amne $sce B578)¢ He L8 better qualified to
determine a personts mental conditlon and the
neceaslty for his confinement than the probate
Judges He is a public officer, and improper
action cn his part will not be presumed: IT

the person confined desires counsel or %o attend

- the hearing of which he has notice he has that

This

congitutional right, and it would be the duty .
of the superintendent to allow it, even with the
precaution of an abtendant, if he thouﬁht that
necessarys # i

case has been fellowed by the Supreme Court of Hissouri

in several subsequent cases and was eited In 98 Feds(2d) 222 by thé"
United States Court of A:peala- Thia latter court stated in the
‘case of Barry Vs Hall. Ped(ad) léice 230 a8 follows:

"1t 45 sebbled that the detention for a brief
period of one who is as a mabtter of fact insane
while proper proceedings are being instituted to
determine his Insanity as a matter of law ia

not unlawfulé" \

*
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v on April 27, 1949, this office r@ndered an opinion to Judge :
Franklin ¥. Long of the probate court of Bates county in which we
held that the state hospitals are not availeble as pldoss of
confinement of dangerous insane persons befors they have been

ad judicated insane by the courte This opinion was based on the
fact that sections 9323, 932l., 9325 and 9328, R« S« Hoe 1939,

. rpenscted Lawa of &1asouri,‘19h s De 905, do not provide authority

for the superintendent of & state hospital to recelve patients,
peonding a sanity hearing fram the gheriff who hes been ordered
‘to apprehend and eonfine allegad dan&erous insane person in :
somﬂ auitable places '

. ‘Sectien 9336, as reenacted Laws of ﬁisseurl, 19l5f page 905,

-provi&ea'that it %he alleoged insane person is charg&$ %o be so

- derenged as to endanger himself and others or would be dangerdus

to the safety of the commumity by being at large end is not being

confined or restrained that the judge or clerk of the probate

. courd may issue & warrant authorlzing the sherlff to apprehend

such alleged insane person and confine him or her in some suiltable _
lace for such time as mey be necessary to carry to a determination

‘Eﬁe Proceedings to inquir@ inte the conditlon of the saild allswed

insane peraon. d ,

. Sections g97 and 98, R S¢ Mos 1939, and fo@msrly Seetlions
1198 and 199, R 5¢ 1929, provide that if a person be so far dis-
ordered in his mind as te endanger his own person or the person
or property of ‘others any judge of & court of record mey cause
such insane person to be apprehended and employ any person to
confine him or her in some sultable place until the probate court
shall make further erders ‘thereln,

! But, after the h@&ring has been hﬁld on the queation of
whether or not the person is insane the person cannot be temporarily
confined in a state hog iéal.for}obsarvation in order toc have the

) 3pi ine the sanity or :’Lnsanity
of the person and then testify at a subsequent hearings The Supreme -
- Court pointed out in the Moynlhan case that the rights of a person
charged with insanity shall be cerefully preserved: We do not ‘
believe that it would be fair to the alleged insane person to
continue the trial after hearing most of the evidence to allow
the informants to obtain more svidenée of the mental condition of
the alleged insane person: It 1a true that the prime purpose of an
insenlty proceeding is to provide for the welfare of the person
alleged to be lInsane and to presgerve his property and the safetbty

of the public (Boatment!s National Benk of 8t Louis AL wurdeman,

127 SeWe(24d) 438, 3Ll Mos 5734

. But the probate court should find the person sene or inaane
.at the time of the hearing according to the evidence that has been
introduced on the day; set for triali: If the peraon is found to
be insane by the probate court and is committed to the state
hogpital then, if the guperintendent of said hospltal finds the

aGe
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peraon Lo be saneé, such superintendent has the power, under Sec-
tion 9321, as reenacted Laws 1945, page 905, to discharge or
parole such person, or & proceedings may be held in the probate
ecourt as provided in Section }j92, R. 8, Mo. 1939, in which the
probate court may f£ind that the person committed has been restored
to hlg right mind and order hils discharge. Thies relief can be
réquested by the person committed at any time. - “

III.
CONCLUSION

I% 15, thereforeg the opinion of this office that the probaté
court cennot commilt a person to a state hosplital for the insane
for observetion after a hearing upon the sanity of a person.

Reapectfully'aubmitted,

STEZHIEN J» MILLETT
Agslstant Attorney General

APPROVEDS

qr‘K‘- .A

Attor:;%&f?ne al
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