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SCHOOLS: In election to vote on forming enlarg~d school: 

ELECTIONS: 
district ~5L~~oard of Education may designate 
~ on~~~g plac&i, Majority vote of members · 
of board of directors of receiving school district 
is all that is required to complete annexation of 
an adjoining district wherein the voters have voted 
for said annexation. 

Fl LED 
July 13, 1951 

ay 
Honorable c. D. Hamil ton 
State Representative 
Uew London, .. ~issouri 

Dear Sir: 

Your letter nt hand requestinG an opinion of this department, 
lhich, in part , reads : 

"So~ non cace to soe ~ last ni~ht, asked 
tho. t I write ,/OU rer,ardin~ tho f'ollowill{; 
t'1!l tter: 

"Because of tho rodistrictinr; of the schools, 
thoro has b~en n six can Board to supervise 
this nattor. Thoy decided to close all voting 
precincts , l eaving one opon, Perry. They 
state Greenlawn and Hutchinson has always been 
open to the public for votlns purposes . They 
state, not only are they bitterly opposed to 
this action, but many 1n that oo~unity, and 
in these two precincts . They would l ike your 
opinion 1f they have a right to cl ose free 
and open precincts. 

"They would like to also kno~ if the l aw !a 
stil l in effect when it ia necessary to vote 
themsel ves out of thei r district into another, 
then if it is right for that district to vote 
then into their district . " 

Pursuant to our requost for additional infor~tion your 
letter of July 11 was received, which, in part, reads: 

" Tho typo or election is - there is , or has 
boon a ~ovement to oerco ~ny o~ tho co~~try 
schools into ono district , this oloetlon is 
to vote for this to be dono . :_any of the 
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country schools are not in favor, so what 
they wanted to know is whether or not this 
six man Board elected to supervise all of 
the needs of the county had authority to 
close all precincts except Perry. These 
men decided it was cheaper to have one 
precinct, however these country people want 
to vote in the precincts where they have 
always voted• This Board has ordered all 
precincts closed, compell ing all to go to 
Perry to vote , They are anxious for this 
to be defeated, feel there may be certain 
influences used to persuade people to vote 
a certain way. Plainly, what they want to 
know as to the second paragraph of my letter 
is , ' Is it against the law for these pre­
cincts to be closed, and, does t h is Board 
have the powers to do it? • 

nThe third parazraph you have the right 
interpretation - Is i t leGal for school 
districts to vote to become annexed to 
another district , then would the school 
district receivine t h is annexed district 
or districts have to rec.eive them by vote 
on their part . " 

. . 
: 

In connection with your first question we assume that the 
six- man board to which you refer i~ the County Board of Education, 
and we further assuoe t hat the type of election to ~hich you re­
fe r is an election called by the County Board of Education to vote 
upon the proposition of forming an enl arged school district within 
the county. 

Hereinafter the statute reforences appearing in this opinion 
will be those contained in the Revised Statutes of 1949. 

Sec.tion 165. 657 provides for t he formation of a County Board 
of Education and for the subsequent election of members thereof. 
The statute r eads as follows: 

"There is hereby created in each county of 
Missouri a •county Board of Education. • 
t'li thin sixty days after sections 165. 657 
to 165. 707 take effect each county super­
intendent shall call a meeting of the mem­
bers of the boards of education and boards 
of directors of the various school districts 
in his county in accordance with the provi­
sions of sections 165. 033 and 167.110, RSf,to 
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1949. The meeting shall organize by the 
election of one of its members as chairman. 
The county superintendent of schools shall 
serve as secretary of the meeting . ~ach 
member of every school board within the 
county shall be entitled to one vote . 

"fuen organized as above provided the meet­
ing shall proceed to elect a county board 
of education of six members ~ Initially two 
members shall be elected for a te~ to ex­
pire on tho second Tuesday of April, 1952, 
two for a tara to expire on the second 
Tuesday of April, 1951, and two for a term 
to explre on the second Tuesday of April, 
1950. After the expiration of the initial 
terms, members elected shall serve for 
terms of three years . ~ch person so 
elected shall be a citizen of the United 
States and of the state of Missouri , a 
resident householder of the county, and 
shall be not less than twenty- four years 
of age . Not more than three nembers of 
such board shall res ide in any county 
court district and not more t han one .nem­
ber of said board shall be chosen from the 
same municipal tolmship or school district , 
except t hat i f there be l ess than three 
municipal townships or school districts in 
any county court district , such district 
shall have as many members of the board as 
it may contain municipal townships or school 
districts and the remainder of such board 
shall be elected at large but shall reside 
in said county court district . 

"In 1949 and annually thereafter oach county 
superintendent of school s shall call a meet­
ing of tho members of tho boards of education 
and boards of directors of the various school 
districts in his county in accordance with 
the provisions of sections 165. 033 and 167. 110, 
RSJJo 1949, to be held at ten o•cloclc a . m. on 
the second Tuesday in April, and such meeting 
shall fill all exlsting vacancies in the county 
board of education. 

"In the election of tho f irst county board, 
nominations shall f irst be made from the floor 
to fill one of the l ongest terms , and each 
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office to be filled shall be voted upon 
separately. Elect ion of each board member 
shall be by majority vote by ballot. " 

Under Section 165. 673 the County Board of Education is 
required to rnako a comprehensive study of the school districts 
of the county and prepare a plan of reorganization. After its 
completion the plan of reorganization must be sub~ittcd by the 
County Board of Education to tho State Board of Education for 
examination ana approval . 

Thereafter , an el ection must be hel d to vote upon the 
proposition of formtns proposed enlarged school districts as 
contained in the reorgL~ization plan approved by the State Board 
of Education, Thus Section 165, 680, in part, provides: 

" ,'/i thin sixty days after receipt of 
approval by the state board of education 
of the reorganization plan, the secretary 
of the county board of education shall call 
nn election in each proposed enlarged school 
dis trict tha t lies wholly within the county 
or has been designated by the state board 
of education as belon3ing to the county. 
The notices of such election shall be by 
written or printed notices , sicned by the 
president and secretary of the county board 
of education. Such notices shall be posted 
in at least three public places within each 
school district affected by tho proposal 
and shall also be publ ished at least two 
times in at least one newspaper of beneral 
circulation in the county or counties af­
fected by said proposed enlarged district, 
tho l as t published notice not loss than six 
days prior to tho date of election. The 
co~board of education shall seloctiahd 
des r te the~o~irij place or places rn each 

. proposed eniarscd school di~rlct and-sha-ri; 
a lso, select and appoint three judces and 
two clerks of such elections for each polling 
place , all such persons to be residents of 
the proposed enlarged school district . ~. 1i * 
All qualified voters resident in the proposed 
enlarged school district shall have the right 
to cast their ballots for or against the pro­
pos~!. The ballot shall be in the following 
form: 
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D 

For the proposed enlarged district 

Against the proposed enlarged 
district · ·. 

Check with cross mark (X) in the 
square desired. 

The judges and clerks of the election shall 
· eert~y to the secretary of the county board 
of education the total votes for and the 
total votes against the proposed enlarged 
district . A majority affirmative vote of the 
total votes cast shall be required for adop­
tion of the proposed enlarged district . " 

{Emphasis ours . ) 

As we read your first question, you desire t o know the number 
of votL~g places which must be established in a proposed enlarged 
school district at the time the election is held, as provided for 
in the above section. 

In this connection your attention is directed to the under­
scored portion of t he above- quoted sta tute, which vests the 
authority in the County Board of Education to select and desig­
nate the voting place or p laces i n each proposed enlarged district 
when the election is held. We believe the language of the statute 
is clear and unambiguous in giving this power to the County Board 
of Education, and under the statute said board has the power to 
designate one or several voting pl a ces . Consequently, in the 
election to which you refer we believe t hat t he County Board of 
Education by law has the authority to select and designate only 
one voting place or precinct within the proposed enlarged dis­
trict , the formation of which is voted on by the people residing 
t herein. 

In the case of Ar mantrout v . Bohon, 162 s •• (2d) 867, the 
Supreme Court of Missouri was considering the validity of an 
election wherein the county superintendent of schools of Marion 
county was elected. The election had been attacked on the ground 
that the Hannibal School Board had onl y selected one voting place 
for the election. rn·ruling on the question the court , at l . c . 
871, said: 
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" * * * The quoted statute (Sec . 10483, 
R. S. Mo. 1939, Mo. R. S. A. Sec . 10483) says 
the voting shall be •at such convenient place 
or places -il' * * as the board may designate . ' 
It may •at the option of the board ' be held. 
at the same time and place as city elections 
are held in certain counties. But none or 
these provisions may be construed as manda­
tory. It does not appear that any city elec­
tions were being conducted at the time. 
There are times conceivably, when one voting 
place in Hannibal would be adequate for the 
submission of school matters to the voters 
of the district , although we doubt that to 
be the case when t here is a contest over the 
office of county superintendent. But even 
so , we cannot say that the board's designa­
tion of only one voting place in that district 
was a violation of any mandatory provision or 
the law, even though it did not provide places 
easily accessible and convenient to the voters. 
~he board may not have used the best judgment 
in selecting voting places but that only one 
place was designated, in this instance and 
under the circumstances , is not such an abuse 
of their discretion, or disregard of the 
election laws tha t the election may be in­
validated for this reason. * * .:~u 

Under the authority of the above case it might constitute 
an exercise of better judgment for the County Board of Education 
to select more than one voting place within the proposed enlarged 
district, but we believe that said board would have authority to 
select only one voting place. · 

In your second question you inquire about the action to be 
taken by a receiving school district when an adjoining school 
district has voted to become annexed to it. 

In this connection your attention is directed to Section 
165. 300, which, in part , provides: 

"Whenever an entire school district , or a 
part of a district , whether in either case 
it be a common school district, or a cit¥, 
town or consolidated school district, which 
adjoins any city, town, ~ consolidated or 
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village school distrlct , incl uding di stricts 
in cities of seventy-five thousand to five 
hundred thousand inhabitants , desires to be 
attached thereto for school purposes , upon 
tho reception or a petition setting forth 
such fact and siLned by ten qualified voters 
or such district , the board of directors 
thereof shall order a special meet~~ or 
special election for said purpose by giving 
notice as required by section 165. 200; 
provided, however, that after the holding 
of any such special election , no other such 
s~ecial election shall be called ithin a 
period of two yoars thereafter . 

"Jho11ld a majority of tho votes cast favor 
such an.~oxation, the secretary shall certify 
tho !'net, rrith a copy o~ the record, to the 
board of said district and to tho board of 
said city, town or village school district; 
whereupon the board of such city, tovm or 
village district shall meet to consider the 
advisability of receiv~nu such territory, 
and should n ~jority of all tho members of 
said board favor such annexation , the bound­
ary lines o: s~ch city or to~n school district 
shall from t aat date be changed so as to in­
clude said territory, and said board shall 
immediatel7 notify the clerk of sa~d dls~rict 
which has been annexed, in whole or in part , 
of 1 ta action. ·· .. ·,; .. " 

You w!ll note in readine the above s ection that , after the 
school district which desires to become annexed to an adjoining 
district has voted in favor of tho annexation by a majority of 
the votes cast being in favor thereof, the secretary of the an­
nexing school district must then certify suCh fact to the board 
of directors of the adjoL~in~ school district. ~hereafter, the 
board of directors of the adjoinin~ or receiving school district 
must meet to consider the advisability of receivinJ the school 
district which has voted to annex to the receivinc district, and 
only the members o£ t he board vote on th~ annexation. No election 
is required to be held whereby the resident voters of the receiving 
school district ~ould vote on the proposition of annering the ter­
ritory o£ the ot~er school ~!strict . 

If a majority of the ocobora o~ tho board of directors of 
the receivin~ school district vote in favor o: the annexation the 
boundary lines of said school district are from that date changed 

-7-



. , .. 

Honorable c. D. Hamilton 

so as to include t he new territory, and the clerk of the school 
district vhich has been aa~exed is notified of the action taken 
by the board of directors of the receivi~ s chool district . 

In the case of State ex 1nf. Killam ex rel . Cl are v . 
Consolidated School ~istrict No . 1 of Lincoln County, 209 s.w. 
938 , 277 Mo. 458, the annexation of a co~on school district to 
a consolidated school district was beine attacked. In ruling 
upon one of the grounds upon which the annexation was being 
questioned the court held t hat the election of the board of 
directors of the receiving school district vas proper, even 
though only four members were present where all six had been 
notified. Thus, at s.w. l . e . 940, 941, the court said: 

"It is claimed by appellant t hat the meeting 
of the board of directors of consolidated 
school district No . 1 on March 23d, was not 
val~d because only four of the six members 
of the board were present . There is evi­
dence, however, tending to show that all 
m-mbers of the board were notified. The 
certificate from the clerk of the district , 
No . 37 , was present, showing the election 
had been carried, also the statement sisned 
by a number of the relators , voters of No . 
37, designated as 'Exhibit No . 5,• requesting 
the annexation. Upon this information the 
board, consolidated school district No . 1, 
voted and accepted the territory comprising 
the district , and 37 as formally annexed. 

uThat proceedinc> of the boa rd of consolidated 
district no . l \vas regular in every respect , 
and settled the matter so far as action of 
t hat board was concerned. " 

In the above ease the court went on to rule that the annexa­
tion was proper. 

CONCLUSION 

It is therefore the opinion of this depa1•tment that .:n an 
election to vote upon tho proposition of forming an enlarged 
school district, as contained in a plan of reorganization pre­
viously approved by the St a te Board of Education, the County 
Board of Education calling said election has authority to desig­
nate the voting place or places for said election, and may limit 
the number of voting places to one in the proposed enlarged 
district . 
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I t is further the opi nion of t h is depart~ent tha t when the 
voters of a school district have voted to become annexed to an 
adjoinin: district t ha t said annexation is co~pleted when a 
majority of the membera of t~e board of directors of the adjoin­
i ng or receiving school dis trict vote in favor of the a~~exation 
and notify the clerk of the annexing district of the action taken 
by the board of directors of the receiving district. No election 
is required to be held in the receiving nchool district for the 
voters thereof to vote on the proposition of annexin3 the ter­
ritory of the other district . 

APPROVED: 

J .~~ 
Attorney General 

RFT:ml 

Respectfully submitted, 

RICHARD F . THo:;'JPSO!f 
Assistant Attorney General 


