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DEPUTY SHERIFFS: 
DEPUTY CIRCUIT CIERKs: 
COUNTY BUDGET LAW: 

FILED 

~'7 

(1) A circuit judge has the power, at 
any ttme, to make an order increasiAS 
the salary of a deputy sheriff and/or 
a deputy circuit clerk; (2) A count~ 
court is obligated to pay sal~ in­
creases of deputy sheriffs and/or 
deputy circuit clerks ordered by a cir­
cuit judge; (3) A county court is obli-
gated to issue warrants covering such 
salary increases even though there is 
not money tmmedi ately available for such 
purpose ; (4) Warrants issued to deputy 
sheriffs and/or depu~ circuit clerks will 
be prote sted if there are no funds avail­
able with which to pay them; (5) A county 
court would not be justified in refusing 
to pay a salar¥ increase ordered by a cir­
cuit judge; (6) A circuit judge may not 
make an order for a salary increase of a 
deputy circuit clerk which is retroactive. 

November 15, 1951 
Honorable Edgar Mayfield 
Prosecuting Attorney 
Laclede County 
Lebanon , Mis souri 

Dear Sir: 

This department is in receip t of your recent r equest for 
an of f icial opinion. You thus state your opinion request: 

"On behalf of the Laclede County Court, I 
would like to request en opinion from your 
office on the following proposition' 

"At the beginning of 1951 , our sheriff and 
circuit clerk each had one full time deputy, 
and when t he county budget l-Ias made u p for 
the year,. t he salary of the deputy sheriff 
was Ll $0. 00 per month and the s al ary of the 
deputy clerk was $110 . 00 per month. Thes e 
re spective salaries had been previously 
fixed by or der of the Circui t Court. 

"On September 29 , 1951, tho Circuit court 
made two orders which wore duly f iled in the 
office of the county clerk. one order r a ised 
the s al ary of the deputy sheriff from 150. 00 
per month to $185 . 00 per month, t o be effe ct­
ive ~s of· october l , 1951 . The other order 
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Honorable Edgar Mayfield 

raised the s ala.cy of the deputy oircui t 
clerk tram $110.00 per month to 1125.00 

• per month, to be effect! ve as ot SeptEmber 
1 . Under this state of fact s , the deputy 
Sheriff would not be subject to drawing 
tbe increase in salary until the lest of 
october, but the deputy clerk would be en­
titled to her increase a s ot the l~st ot 
September. The Court , in making these 
orders , was acting under the authority ot 
Sections 57. 230 , 57 .250 end 483. 345, 
483. 350, Revised Statutes o~ Missouri , 
1949. 

"~~en the lest of September arrived, the 
county court refused to approve a vouc~l't 
for the deputy clerk i n the ~aunt of 
$125. 001 and refused to pay her the increase 
1n salary , but offered to pay her her ori• 
ginal salary of $110. 00. Further , the county 
court indicates that it does not think that 
the court is legally required to pay eitqer 
of said salary increases . The court feels 
that since these increas es were not included 
in tae bud~et estimates filed at the begin­
ning of 19Sl in accordance with the pro­
visions of the County Budget Law, Section 
50.670 to Section 50 .740, Revised Statutes 
ot Missouri , 1949. One question that we 
have , then, is how is the author! ty which 
is given the Circuit Court in Secti ons 
57.230, 57.250, 483.345, end 483. 350, with 
reference to the salaries end compensation 
or deputy sheriffs and circuit clerks, re• 
conciled with the provi sions of the CountJ 
~dget Law, supra? 

"If the authority of the Circuit Court is 
paramo1mt and the county court is required 
to pay the se increases as ordered, will it 
still have to pay the increase for the deput7 
clerk !'or the month c£ September, 1951, in 
view of the tact that tbe order was not made 
until September 29 , 1951? 

"FUrthermore, the county court wanted to ls:now 
whether it would have to pay these salary in­
creases it it didn' t have enough money to do so. 
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Honorable Edgar Mayfiel d 

I take this to mean, that the county court 
feels that on the basis of past experience 
with expenditures , the present rate of ex­
penditure will use up all available funds 

'• 

by the end of the year. In this respect I 
wish to point out t hat the county is solvent 
and there is a balance on hand in the general 
current fund at the tresent time . Doe s the 
court have to go ahead and pay these in­
crease s in salaries as long as t here is mone7 
1n the count7 treasury with which to pay thtm? 
If all funds are used up before the end of 
the year , will not all warrants then outstand­
ing be pro- rated or else protested, including 
tl;le warrants g1 ven to the deputy sheriff and 
deputy clerk? Upon what bas is , if any, would 
the county court be justified 1n refusing to 
pay the s e salary increases as ordered by the 
Circuit Court?" 

We will here take note of the tact that Laclede County 1s 
a county of the third class. 

' , 

We will consider first the case of the deputy sheriff . In 
this connection we desire to direct your attention to ection 
57. 250, RSMo 1949 , which states : 

"The sheriff in counties of the third end 
fourth clas ses shall be entitled to such 
nmnber of deputies and as sistants , to be 
appointed by such official, with the ap• 
proval of the jud~ of the circuit court , 
as such judge shall deem necessary for the 
prompt and proper discharge of his duties 
relative to the enforcement of the criminal 
law of this state . The judge of tbe c"tr cuit 
court, in his order permitting the sheriff 
to appoi nt deputies or assistm ts, shall 
fix the compensation of such deputies or 
assistants . The circuit judge shall mnnually, 
and ortener if necessary, review his order 
t'ixing the number and compensation ot the 
deputies and as sis tan ts and in settir-..g such 
number and compensation shell have due regard 
for the financial condition of the count7. 
Each such order shall be entered of record 
and a certified copy thereof shall be filed 
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1n the orr!~. o1. the county clerk. The 
sheriff may ~t APJ •time dis charge an7 
deputy or as•ta,~t and may rewul ate the 
time of his ~ lie~.-ploymm t.' 

~ 
In an opinion rendereCl bf this department on January 14, 

1948, to Honorable Leo ~ar,nt~• Prosecuting Attorney of Pettis 
County, ~assouri , (a co~ •t~ich opinion is enclosed) this 
department construed wha,~ ts ~-.-~ection 57 . 250, supra , to 
mean that i n counties of t~ ~~ class the circuit judge 
h ad the authority to chanse t~ oQmpensation of deputy sheriffs 
at any time. This , it would~~. is the clear. meDning ot 
Section S7 . 250, quoted above. · r~ .. 

. • .. t_,, 

\ie have carefully studi~il. ::ctions 50. 670 through 50. 740, 
inclus1 ve , RSMo 1949 , to whi~ ~.ott.ons you have directed our 
attention. we do not find atQ' · .o~ict between the above sec­
tions and Section 57.250 , quo"ted fbOve. We note t hat Sections 
50 . 670 through 50.740, inclu&1Y, , Mquire the county court ot 
each county, at the -regular Pe~a~· term of such court , to 
prepare and tile a budget of e~.l~d receipts and expendi­
tures , end that every cotmty olti.f;il' is required, not l ater 
than January 15, to furnish to the COUnty clerk an itemized 
statement of the est:J_ma ted am~ ~ired f or the paymm t or 
all salaries for the · CUlTent year . 1.\ is obvious, of course, 
that an increase 1n the salary -or: a 4eputy sheriff ordered by 
a circuit judge in September cd,aid ~ ac t ually have been 
budgeted the previous February; \'!e ~b believe , however , that 
such an increase is automatical}7 uCl~ded 1n the budget which 
was 1J:' epared in Febru..ary . lie ha" s'.) held in an opinion is sued 
on July 18, 1949, to Honorable Joe c." M*lborn, Prosecuting At­
torney of Stoddard County 1 a COPJ bf ldxi~h opinion is enclosed. 
This opinion holds: "An increas&~-'n lfU~ies of prosecuting 
attorneys , effective July 7, 1949. ~· aUtomatically i ncluded 
1n the budget for the year 1949 · " 

I 

!.~· .. You will note after reading ~ ~ve opinion issued by 
this off'ice, that it is based enfl.~# upon the case of Gill 
vs . Buchanan County , 142 s.w • • t4) ~S. As we pointed out in 
the opinion to \-:alborn. the fact· si.t\1$tion in the Gill case 
was not entirely similar to tnat~ ~· the Welborn case inasmuch 
as i .n the Gill case. the com,pe~a;l~ of the county officer 
involved was fixed at the t1u t~ -,Aounty budget was made but 
was not entirely included a 'tee ~get, whereas 1n the Welborn 
case the increase 1n the sale~ Qt the county off icer involved 
was contained in a legisla~iva ~t which did not become effec­
tive until July 7, subseq~t-· ~c(~he fixing of the county . .. 
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budget the previous February . Nor is t he inst ant case exactly 
similar to either the Gill case or the Welborn case . Here t he 
incre ase is ordered by the circuit judge in Sept ember subse­
quent to the fixiilg of the county budget the tr evioua February . 
In this connection. we would here direct your attention t~ the 
following portion of the opinion in the Gi ll oase (l . c . 668) : 

"Defendant also contends that plaintiff is 
not entitled to recover because there was 
not a ·sufficient amount provided 1n the 1934 
county budget for county court s al aries t o 
pay salaries of 04,500 each. (Only 0840 more 
than the total of salari es figured at $3 . 000 
each was included 1n the s al ary rund f or the 
county court.) However . as hereinabove noted, 
s al aries of county judges are .fixed by the 
Legi sl s.t ure and the Cons titution prevents 
even the Legisla ture from changing them dur­
ing t he terms for which they were elected. 
Surely , the county court cannot change them. 
by either inadvertently or intentionally 
providing greater or le ss amounts 1n the 
s al a ry tund in the budget. The action of 
the Le£is lature 1n fixing s al aries o.f county 
off icers i s in effect a direction to the 
county court to include the necessary amounts 
in the budget . Such s tatutes are not 1n con­
flict with the County Budget Law but mus t be 
read and considered with it in cons truing it . 
They amount to a mandate to the Count y Court 
to budge t such amounts . Surely no mere f ail• 
ure t o recognize in the budget thi s snnual 
obligation o.f tm county to pay such s alaries 
could set aside t his legi slative mandate and 
prevent t he creation of this obligation tm­
posed by proper authority . Cer t ainl y such 
obligations imposed by the Legi s l ature were 
intended t o have priority over othe r items 
as to which the c~unty court had discretion 
to determine whether or not obligations con­
cerning them should be incurred. They must 
be cons idered to be 1n tho budget every year 
because the Legi slature has put t hem in and 
only t he Legi s l ature can take t hem ou t or take 
out eny part of t hese amount s . This court has 
held t hat t he purpose of the County Budget 
Law was •to co~el * * * * county courts t o 
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comply vdth the constitutional provision. 
section 12 , art . 10' by providing ' ways and 
means f or a county to r ecord the obligationa 
incurred and thereby enable it t o keep the 
expenditures within the income . ' Traub v. 
Buchanan County , 341 ~.:o. 727 , 108 s .w. 2d 
340, 342· 
"To properly accomplish that purpose , manda­
t ory obligations imposed by the· Legislature 
and other essential charges should be first 
budgeted, snd then any balance may be appro­
priated f or other purposes as to whi ch there 
i s discretionary power . Failure to budget 
funds for the full amount of s alarie s due 
officers of the county , under the applicable 
l aw, W:lich the county court must obey , cannot 
bar the right to be paid the balance. In• 
st ead, it must be the discretionary obll ga-
t ions incurred for other pur poses which are 
invalid, rather than the mandatory obliga­
tion imposed by the same authority uhich 
imposed the budget requirements . We , there­
fore , hold that a county cour t ' s failure to 
budget the pr oper amounts necessary to pgy 
in full all county officers• salaries fixed 
by the Legislature , does not affect the 
county •s obligation to pay them. " 

The holding above is that the Legi slature has the right 
to fix the salarie s of county officers and that the co~nty 
court must include such salaries , 1n full , 1n the county 
budget. In the instant case, the Legi s l ature did n~t itself 
fix the salaries of deputy sheriffs , but i t did delegate t o 
circuit judges. power to fix such s al aries . That the Legis­
lature had the right and p.ower to make su ch a dele gation ot 
suthority does not appear to be ques t ioned and , as we stated 
above, this department by the ~pinion referred to, a copy of 
which is enclosed, has held t hat the circuit judge does have 
such authority . our position in the ins tant case is that the 
act of t he Legislature de:ID gating to a circuit judge the power 
t o fix the salary of a deputy sheriff i s , after the circuit 
judge fixed the salary, the same thing as if the Legislature 
itself had fixed the salary, in W1iCh event the salary would 
be automaticall y included 1n the county budget oven though, 
as we held in the Welborn case . the salary increase did not 
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become e f fective until July following the fixing of the 
budget the previous February. It this were not . true~ then 
the Legislative act increasing the sala1~ of a county offi­
cial effective as of J uly 7, in the Helborn case , would be 
a nullity, and the increase 1n a alary of the deputy sheriff 
in t~ instant case would l ilteHise be a nullity , neither of 
which could have been the intention of the Legislature . 

I f \te are correct in holding, as we do above , that the 
s alary increase of tbe deputy sheriff ordered by the circuit 
judge in September i s automatically included in the county 
budget f or that year , then in answer to your f irs t question, 
we reply t h at there is no need to reconcile Sections 57. 230 
.nd 57. 250, RSMo 1949, with Sections 50. 670 through 50.740, 
inclus ive , RSMo 19491 because there is no conflict. 

Your next question, so far as i t relates to deputy 
sheriffs , is: "Does the county court have to pay this 
sal ary increase i f it does not have enough mone.y to do so?" 

Upon the basis of our holdi ng above that the increase in 
the salary of the deputy sheriff is automatically incJllded in 
the ·county budget f or the year 1n which the increase is made, 
we direct your attenti on to the following portion of the opin­
ion in the Gill case, supra , l . c . 668: 

uFailure to budget funds for the full amount 
of salaries due officers of the county, 
tmder the applicable law, 1.zh!ch t he county 
court must obey, cannot bar the right to b& 
paid the balance.- Instead it must be the 
discretionary obliga t ions incurred f or other 
purposes which are invalid , rather t han the 
mandatory obl igation imposed by the same 
authority which impo.sed the budget require­
ments . we, therefore , hold that a county 
court •s failure to budget the proper amounts 
necessary to pq in full all county of fleer s • 
salaries fixed by the Legislature , does not 
affect the county ' s obligat ion to pay them. " 

We believe that the incre ase in the salary of the deputy 
sheriff would be payabl e out of Class 4 of the county budget . 
Class 4 of s ection 50 . 710, RSMo 1949, states : 

11 Pay or salaries of officers and office 
expense. List each office separately 
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and the deputy hire separately. ( Count7 
clerk shall tr epare estimate for the 
county court but his failure does not 
excuse the court . )" 

Payment out of Cla sa 4 would appear to be proper sinoe 
the salary of the deputy sheriff is autanaticall;y budgeted 
and is payment of the salary of a county officer. Enclosed 
is a copt of an opinion rendered by this department on 
August 28. 19$1. to Honorable u. H. Holmes , State Auditor , 
whieh opinion affirms this holding. If no funds are avail­
able i n Class 4 for this purpose, then we believe that tunda 
should be transferred to Class 4 from Claas 5. if there are 
funds 1n Class 5. and if there are no funds in Class 5 and 
if there are funds in Class 6, then such funda 1n Class 6 
should be transferred to Class 4. This is indicated by the 
last quoted portion of the opinion in the Gill case which 
holds that discretionary obligations (which are t hose in 
Classes 5 and 6 ) must give wey to the "mandator,. obligation" 
to pay the salaries of county cC f leers . We understand trom 
!Our letter that the county has f'unds , either 1n Class 5 s:nd/or 
b or funds which are not budgeted, which c an be placed 1n 
Clas s 4 .. since you state t hat: "The county is solvent and 
there ia a balance on hand 1n the general current fund at 
this time . u 

Your third question is: "Does tbe county court have t o 
go ahead and pay this increase in s alary as long as there is 
money in the county treasury with which to pay it?" 

~e believe that the answer to this ques tion is in the af­
firmative • for the reasons given above in answer to your second 
que s tion. 

~our fourth question is: "If all tunds are used up before 
the end of the yeer , 11411 not all warrants then outstanding be 
pro- rated or else protes ted. including the warrants g iven t o 
the deputy sheriff?" 

In anawer to the above question. we again call attention 
to the last above ~oted portion of the Gill case, which states: 
"Failure 1D budget tunds f or the full amount of salaries due 
officers of the county, under the applicable l aw. which tha 
count,. court must obe;y,. oannot bar the right to be paid the 
balance. " Al s o: "We, therefore, hold t hat a county court•a 
tail ure to budget the proper amounts necea sary to pay in full 
all county officers all aalar1es fixed by the Legislature • 
does not affect the county' s obligation to pay them. " 
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Certainly, it the county court issued a warrant for the 
full salary of the deputy sheriff and there were no :f\mda 
with which to pay the warrant, or not funds enough tx> pay it 
in full , P83'lllent would be refused by the county treasurer. 
s ection 50.210, RSMo 1949, states: 

"l'o county treasurer in thia state shall 
pay any warrant drawn on him unless such 
warrant be presented for p ayment by t~ 
person in whose favor 1 t is drawn, or bJ 
hi• assignee. execut or or adm1nistratorJ 
and when pre.sented for payment, if there 
be no money in the treasury t or thet pur­
pose. the treasurer shall so certify on 
the back of the warrant, and shall date 
and subscribe the same. " 

Your fifth question is: "Upon what basis, if any, would 
the county court be justified in refusing to pay the sal8J7 
increase to the deputy sheriff as ordered by the circuit 
court?" 

Section 57 .250, BSMo 1949, in part, s tates : 

"~ * .. The circuit judge shall ennually, 
and of tener if neoeaa ar-, • review bia 
order fix~ tbe munber and compensation of the 
deputies sod aasiBtants and 1n setting 
such number and compensation shall have 
due regard for the financial condlt!Oil of 
"£lie county. 'i'""i ~ -

(Underscoring ours .) 

The above is the only limitation imposed upon a circuit 
judge in the matter of fixing the number md compensation of 
deputy sheriffs, 1~ indeed the above could be termed a lbni­
tation. If it is a l imitation, it is not one which could be 
invoked by the county court . It would seem to u s that there 
would never be any basis upon whieh the county court would be 
just it'ied in refusl.ng to pq the salary increase of a deputy 
sheriff" ordered by the circuit judge. 

t.e would now direct your attention to the si tuntion ot 
the deputy circuit clerk. You state .tha t on September 29. 
1951, the circuit judge ordered the salary of the deput., 
circuit clerk raised from t 110 per month to $125 per month. 
to be effective as o~ September 1st. section 483.345. RSMo 
1949, provides for the appointmtnt of deputy circuit clerks 
and their compensation. That section states : 
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"Every circuit clerk 1n counties o.f the 
tbdrd class ahall be entitled to suoh 
number ot deputies and assistants to be 
appointed by such official with the ap­
proval o.f the judge o.f the circuit court. 
as such judge shall deem necessary tor the 
prompt and proper discharge of the duties 
ot h1a office. The judge of the circuit . 
court, 1n hia order permitting the circuit 
clerk to appoint deputies or assistants, 
shall fix the compensation or such deputies 
or assistants which order shell designate 
the period of time such deputies or assis­
tants may be employed. Every such order 
shall be entered on record, and a certified 
cop~ thereof shall be filed in the o.ffice 
ot the county clerk. The circuit clerk 
may, at a:ay tlme discharge any deputy or 
assistant, and mq regulate the time ot 
his or her employment and the circuit court 
may at any time modify or rescind its order 
permitting an appointment to be made." 

• . 

It appears clear to us t'rom the lBJI&Uqe o.f the above 
section that deputy c1rcu1 t clerks may be appointed by the 
circuit clerk at any time during his term or office, with the 
approval o.f the .circuit judge, and that their salary is to be 
f ixed bJ the circuit judge at the time of their appointmal t~ 
1'be question whioh we have to answer here 1s whether, whm a 
deputy circuit clerk has been appointed under the conditions 
set forth above, a circuit judge may subsequently order an 
increase in the salary or the deputy circuit clerk. 

Although the above section mieht well be more clear re­
garding the power or the circuit judge to increase tbe salary 
ot a deputy circuit clerk subsequent to his appointment, ~e 
believe that the above aection, which allows the circuit 
judge at any time to mo~ry or rescind its order permitting 
the appoL.~tment ot depu circuit c1 erks and fixing thei~ 
compensation. doe s give to the circuit judge the po~r to 
change the ca:apensation of such deputy circuit clerks sub­
sequent to their appointments. It 1-1ould o.ppear that the 
power to modify such order would 1nclu de the power to change 
the number o.f such deputy circuit clerks or the amount of 
their compensation. It would be unreasonable to suppose 
that the circuit court could not modify the order aa to 
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compens ation when the order could be rescinded 1n its en­
tirety end a new or der made all0\-1ing the appointmm t ot 
deputies and fixing a different compensation. 

In regard t o deputy circuit clerks . you next ask us 
whether a circuit judge has the au t hority an September 29 
to make an order raising the s al ar y of a deputy circuit 
clerk to be effective as of September 1st. 

In regard t o the above, we would direct your attention 
t o Article III - Section 39 of the Constitution of Miss ouri , 
1945, the part s of which, pertinent t o this matter, state : 

"Sec. 39. L~itations on Power of ·ssembly. ­
The general assembly shall not have power: 

*** .. 
" (3) Extra Compen.sa tion to Public Employees 
or Contractors .- To grant or to authorize 
any county or municipal authority to grant 
any extra compensation, fee or allowance to 
a public officer, agent , ser vant or contrac­
tor after service has been r~ndered or a . 
contract has been entered into and performed 
1n whole or in part;" 

In view of paragraph (3), quoted above, we do not believe 
that a circuit judge cruld by an order on September 29, make 
an order increasing the s al ary of a deputy circuit clerk aa 
of Septan ber 1st , but that such order f or en increase in auoh 
salary would become effect! ve a s of the day upon which such 
or der was i ssued. 

CONCLUSI ON 

It is the opinion of this department that : 

(1) A circuit judge has the power , at any time , to make 
an or der increasing the s alary of a deputy sheriff and/or a 
deputy circuit clerk. 

(2) A county court is obligated to pay salary increases 
ot deputy sheriffs and/or deputy circuit clerks ordered by a 
circuit judge. 
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( 3) A county court is obligated to is sue warrants 
covering such s al ary increases even t hough there is not 
money immediately available for such purpose. 

(4) ~larrants issued to deputy sheriff s and/or deputy 
circuit clerks wi11 be protested if t here are no funds 
avai lable with which to pay them. 

(5) A county court would not be justified in refusing 
to par a salary i ncre ase ordered by a circuit judge. 

(6) A circuit judge may not make an order for a salary 
increase of a deputy circuit clerk which i s ret roactive . 

APPROVED: 

3. E . TAYLOR 
Attorney General 

Enclosure~ ( 3). 

IUWab 

RespectfUlly submit t ed, 

HUGH P . WILLIAMSON 
Assistant Attorney General 

•. 


