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MAGISTRATE ~OURT : 
HABEAS CORPUS : 

Application for a writ of habeas corpus 
should not be made to a magistrate court 
men a circuit j'udg6; is available , and 
that application for such a writ to a 
magistrate court must state that no 
circuit judge is available. 

October 8, 19.$1 

Honorable o. Hampton Stevens 
Assistant Prosecuting Attorney 
Jackson County 
Courthouse 
Itans as City, MissoUri 

Dear Sir: 

This department is in receipt of your recent request 
for an official opinion. You thus state your opinion request: 

"OUr office would like an official opinion 
on the r1.ght of a Magistrate to grant a 
Writ of Habeas Corpus . 

"Apparently, the statute governing the 
right of a Judge of the Magi s trate Court 
to is sue a Wn t of Habeas Corpus is Sect . 
16,58 , Art . 6, \-lrit of Habeas Corpus, Rev . 
Statutes 1939. (Sect • .532. 030, 1949.) 

. The caption of this section is, 'Apnli­
cation, to what court fir st made . ' The 
pertinent part of this section of the 
statute reads as follows: 

" 'When a pers on applies~·* his applica­
tion, 1n the firs t instance, shall be to 
the judge of the Circuit Court for the 
County in which the applicant is held in 
custody, if, at the time of the applica­
tion, such judge be in the County ~~.' 

"It is our opinion that an application 
for a Writ of Habeas Corpus cannot be 
made to a Magistrate's Court in Jackson 
County, unless the application sets out 
that none of the Circuit Court judges 
are present in the county at the time 
the application is made . (We have ten 
divi sions of our Circuit Court . ) We 
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believe the opinion of the Supreme Court 
in Bane. Ex Parte Hagan, 245 s .w. 336, 
which case interprets the above statute , 
end that the 1 anguage of the opinion 
should be governing on this point . We 
quote L.c. 337--

" •It should be said th~t Sect. 1944, R.S. 
19191 reall y contemplate s that it the 
Circuit Judge is in t he County, appli­
cation should ·not be made for the 1:ri t to 
an interior court r a ther t han t o the 
Circuit Judge . This , on t he t heory that 
it would be a reasonable regulation to 
require applicat ion to a 5UPerior court 
rather than en i nf erior court, i f a Judge 
of the superior court was at hand. t 

"We would appreciate your advice on this 
subject . " 

.. 

We will firs t state ths t it is our belief t hat a magis­
trate court has the power to is~ue a writ of habeas corpus . 

• 

We have ~o held in an opinion issued to Honorable H. A. Kelso, 
Prosecuting Attor ney of Yemen County, on July 23 , 1946, a 
copy of which opinion is enclosed. 

We assume from your lett er that you do not que stion the 
pcwer of a magistrate court to is·sue this writ, but that you 
do ssk us to decide whether, wnen an application for tbe writ 
is made to a magistrate court, the application must state thet 
no circuit judges in the county are available to entertain t he 
application. In regard· to this matter , we direct your atten­
tion to the following portion of Sect ion 532.030, RSMo 1949: 

"When a pers on applies f or the benefit 
of this chapter, tbo .is held in custody' 
on e charge of crime or misdemeanor, his 
application, fn t~ f irst instance, shall 
be to the judge or the circuit court tor 
the county in lhi ch the applicant is hel d 
1n custody , if, at the ti~e · or the appli­
cation, such judge be in the county, ex­
cept t hat in the city ot St. Louis the 
application, in the first instance , Shall 
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be made to the judge or the St. Louis court 
or criminal correction, if he , at the time 
of the application, shall be 1n s aid city; 
* ~~ *" 

Prior to 1922 , numerous case s held that the above section, 
which has been in force in I~ssouri f or many years , 1n substan­
tially its present form, me ant that application for a -vzrit of 
habeas corpus was al ways to be made first to the circuit judge, 
rather than to a superi or court , if the circuit judge was avail­
able. Tt·1o of the se cases, Ex parte Joseph Gaume, Petitioner , 
162 Mo . 390, and Ex parte J ames Shoffner , 173 I.fo. App . 403, 
the f irst being decided in the Mi ssouri Supreme Court and the 
second in the Springfield Court of Appeals , held that those 
courts were without power to i ssue a \.Jrit of habeas corpus 
because the application made to them did not state that the 
c i rcuit judge was not available. However , in 1922, the Mis­
souri Supreme Court~ 1n the case of Ex parte Hagan, 245 S.\ •• 
336, put a di fferent interpretat ion on what i s now Section 
532. 0301 RSMo 1949 . In this case the petitioner applied to 
the Missouri Supreme Court for a vrri t of habeas corpus , which 
writ was granted. Subsequently a motion was filed to quash 
the writ of habeas corpus issued by the IUssour1 Supreme Court 
on the ground that the court was without jurisdiction. In 
overruling this motion the court sta ted , in part , l . c . 337: 

"I. We have .firs t a motion to quash our 
writ. Of recent years this motion is novel , 
to say the least . I t has, however, founda­
tion both in statute and decisions . Singu­
l ar as 1t may seem, plain constitutional 
provisions are sometime s overlooked by the 
courts . In the grant of power to this court 
the Constitution (section 3, ar t . 6 ) says : 

"'The Supreme Court shall have a general 
superintending control over all inferior 
courts . It shall have power to is sue writs 
of habeas corpus , mandamus , quo warranto, 
certiorari and other original r omadial 
writs , and to hear and determine the same . • 

"(1) This constitutional power t o i s sue the 
writ i s absolute. It is a grant of original 
and concurrant jurisdiction. There is no 
qualification or res triction in the organic 
law. Without a re striction in the organic 
law, the Leg1sla ture is w1 thout power t o 
limit our juri sdiction. Our jurisdiction 
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is one of a broad and unre stricted con­
atitutional grant and a legislative 
res triction would be violative of this 
grant. 

"li e must concede t hat section 1944, R.s. 
1919 (a statute upon the books for years ), 
seemingl y undertaltes to re strict the ori• 
g1nal jurisdiction of this court, as such 
is given by the Constitution. " 

* * *** 
"Without dl. s cussion, this statuto , a s a 
re striction upon the prerogatives of t his 
court, has been enforced 1n certain cases. 
Ex parte Gaume, 162 Mo. 390, 62 s .w. 98ll; 
Ex parte Shaf tner, 173 Mo . App . 403, 158 
s.w. 853. The Gnume Case from this court 
has never been cited since, except in 173 
Mo . App. 403, 158 s .v!. 853, and in s t ate 
v . Buckner (Mo. Supp .) 234 s.w. loc. cit . 
652, so far as we find, 1n the l atter , 
with nothing but a ·limited approval . It 
is true that t he statute and the Gaume 
case, supra, sustain the c~nten~ion of 
the respondents in this ease . The Gaume 
Cnse, from its face, shows that the real 
question was not rai sed or considered. 
In the early case of Ex parte Bethurum, 
66 Mo . loc . cit . 553, the unres tricted 
right of t his court to i ssue the writ is 
recognized, and the right of the l a:wm2kers 
to destroy this right is al so denied. " 

***** 
"Under tho Constitution, this court is 
given the right to grant writs of habeas 
corpus. !Jo legi slative act can take away 
or curtail this ccnstitutional grant . It 
would be usele as for the people ( 1n the 
Constit ution) to grant this court a ~ight, 
if the Legislat ure could l ater des t ra,y the 
ri ght . What is gr anted by the Cmst1tut1on 
cannot be curtailed or de s troyed by legis­
l ative act. 
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"It should be said that section 1944, R. s . 
1919, really contemplates t hat 1f the cir­
cuit judge is in the county, application 
should not be made for the l'lrit to an in• 
ferior court , r at her than to the circuit 
judge . This on the theory that it would 
be a rea sonabl e regulation to require ap­
plication to a superior court r ather than 
an 1nfer1.or court if a judge of the superior 
court was at hand . This pr1 nciple is far 
different from that of cutting down sn 
ori~inal and concurrent jurisdiction in a 
superior court . Ot r ecent yee.r s l-Ie have 
recognized the unres tricted rignt of this 
court, in t he exercise or its consti tutional 
right , to is sue and hear these urits . " 

The above case was cited with approval by t he Missouri 
Supreme Court in 1929, in t he case of State vs. Rudolph, 17 
s .w. 2d 932, l.c. 934. 

It will be o~served that t he Hagan cas e states, by way 
of dictum, that if the circuit judge is in t he county at the 
time appl ication for tha writ is made , that the application 
should be to him rather than to an inferior court . Tbe case 
of Ex parte Hagan, supra , overrul es the case s of Ex perte Joseph 
Gaume , supra and Ex parte J ones Shotfnor , supra, only insofar 
as the jurisdiction of the Supreme Court and the courts of ap• 
peals sre concerned. 

We would here call attention to Section 4, Ar ticle V of 
the Constitution of Missouri, which s t ates : 

"The supreme court, courts of appeals , 
and circuit courts shell have ~ general 
superintending control over all inferior 
courts and tribunal s in their jurisdic­
tions , and may is sue and determine ori­
ginal remedial writs . " 

It will be observed t hat magi strate courts are not courts 
named as ones having jurisdicti on to issue rcmedi~l l·1rits , of 
wnich habeas corpus i s one . Thorufa? e , the right and juris ­
diction must be shown. 
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In view of al l of the above , it 1s our belief that an 
application to a magistrate court for a writ of habeas corpus 
shou~d state the unavailabili ty of a circuit judge for that 
purpose. 

OOl~CLUSION 

tt is the opinion of this department that appl 1cat1on 
for a writ of habeas corpus should not be made to a magistrate 
court when a circuit judge is available, and that when sn 
application for a writ of habeas corpus is made to a magis­
trate court , it should state the unavailability of a circuit 
judge for the purpose of entertaining the application. 

· Attorney General 

HPlfab 

Enc1osure . 

Respectfully submitted, 

HUGH P . WILLIAMSON 
Assistant Attorney General 


