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County not entitled toR refund of motor 
vehi cl~ fuel t8X by virtue of bein~ R sub­
~vision of the State . County entitlPd 
to r~fund of mo t or vehicle fuPl tax i f 

Motor Ve.aic l e Fuel Tax . fuel i s not used to operate a moto~ veh icle 
over !:1 p11hlic road as such tPY.Jr!S are defined 
by the toxing statute . 

Fe'brn~ry 27 , 1951 . 

Hon . J . ~. Thurman, 
Prosecutin3 Attorney 
Jefferson County, 
Hillsboro, Missouri . 
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Dear Sir: 

In reply to your recent request for an opinion from this 
office you state your request as follows : 

"I am furnishing you herewith copy of a letter 
written by the Count y Clerk of thi s county to 
the Office of the State Inspector of Oils of 
J efferson City, tog ether with a copy of his 
reply thereto. 

"It is t he opinion of the Court that they should 
be entitled to a refund of the gasoline tax paid 
on all gasoline used in their tractors and road 
gr ading equipment under and b1 virtue of the pro­
visions of Section 142.030 (5), which provides : 

"' No tax shall be imposed, charged or col­
lected with respect to the following J**~ 
(5) Motor fuel used by any licensed distri­
butor for any purposes other than the gener­
ation of power for the propulsion of motor 
vehicles upon the public hi3hways .• 

"It is the court ' s ppinion and I oonour therein, 
that only the gasol ine used to propel the trucks 
of the County Hi ghway Department should be subject 
to the imposition of this tax . Or, in other wor ds , 
the county should be entitled to a refund of the 
tax paid on all gasoline used in any of their equip­
ment other t han their motor trucks . 

"we should be glad to have your opinion on this 
subject . " 

The letters to which you refer addressed to the State 
Inspector of Oils and hi s reply r ead as follows : 
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"The Jefferson County Court has requested me to 
write you regarding a r efund on state gasoline 
tax pald by the County for the operation of County 
road eq1pment used in the maintenance and building 
ot County roads ~ 

"According to Form eight Revised Dee . 1, 1943 •. 
Sec. 17, the original customers invoice shall 
contain the •name and address of purchaser 
(which must be t h e name of the claimant) • . This 
request would be difficult for the court to ful­
fill for the reaaon that the gasoline would be 
delivered to various jobs over the County and 
signed for by the Hi ghway Engineer or a road fore­
man acting a s an agent~ ror the County, and the 
claim for the refund would be made by the Presiding 
Judge of the County Court. Under this arrangement 
it would be impossible tor th e claimants name to 
be the same as t he nsme of t he person who signs the 
invoice . 

"A~3o, the affidavit portion of the application 
blank 'cont a ins the following l anguage tand t hat ho 
portion of such Motor Vehicle Fuel has been or will 
be used on the public r oads of' the State of JUssouri" ~ 
Does this mean t hat t he gasoline used by county 
trucks and other e~ipment i s not exempt if used on 
public roads of the S1a te of Missouri? It would be 
very dif ficult for county rolling equipment to move 
from job to job and haul gr av.el from distant points 
without using public roads of the State of Missouri ., 

"The County Court will be p~ased to receive an ex­
planation of this application for ref'und with r ef er ­
ence to it •s relationship to tax refund for gasoline 
used by County trucks and equipment in the mainte­
nance and repair of County Roads." 

"For your ihtormation we wish to advis e that no 
county court or any poli t ical subdivision is en­
titled to a r efund on gasoline when used to build 
or maintain stree ts ,. roads , or hi ghways . , 

" In fact t here i s no r efund on gasoline used for 
hi ghway purposes r e3ardless of who uses it . The 
Hi ghway Department, Hi ghway Pa trol , and all state­
owned vehicles pay ·t hi s t ax . , 

"Hopi ng this wi ll clarify t h e situation, I r emain n ' . 
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The Revised Sta tutes of .tUssouri, 1949, Sections 142.·010 
to !42.350 levy a 'ax on Motor Vehicle Fuel; included therein as 
a type of fuel on which the tax is levied is gasoline; Sections 
1~.36o to 142 .490 l~vies a Motor Fuel Use Tax which includes 
such fuels as Butane and uiasel oil used for propelling motor 
vehicles . For an understanding of these taxing st~~ute~ you should 
keep in mind there are two different taxing provisions with a dif· 
ferent method of collection provided for each tax and a ditteren) 
method of refund provided. 

The section to which you direct our attention relates to an 
exemption allowed to a licensed distributor, under the Motor Vehicle 
Fuel ~~; a licensed distributor is defined by Section 142. 010 (3) 
RSMo . 1949, as any person holding an unrevoked distributor' s li­
cense issued by the collector ot revenue . There appears to be no 
relation between the section quoted in your letter and the question 
presented by you, unless your county is a licensed distributor of 
motor fuel . 

As I understand the question presented by the corr~spond­
ence quoted above your question may be restated as follows : Is a 
County, acting through the county court, entitled to a refund ot 
the tax imposed as the Motor Vehicle Fuel Tax (Chapter 142, RSMo . 
1949) on gasoline which the county has purchased and used in equip­
ment used in the construction, repair and maintenance of county 
roads? 

In an opinion rendered by t h is office dated June 6, 1945, 
to Mr . George Metzger, thon State Inspector of Oils, this office 
ruled that a county of this state was not exempt from the payment 
of the motor vehicle fuel tax by virtue of being a political sub­
division of the state. This opinion did not discuss the question 
of whether t he count y would be exempt from parnent of the tax by 
virtue of using the fuel for •non-highway use , but only held that 
a county was not exempt by virtue of being a political subdivision 
of the state . 

This office further ruled in an opinion dated October 24, 
1949, addressed to Jlr . Duncan R. Jennings , Prosecuting Attorney for 
Mon t gomer y County, that a county is not required to pay the Motor 
Fuel Use Tax tor fuel used or consumed by an internal combustion 
engine-In the repair and maintenance of county roads. A copy ot 
that opinion is enclosed; you will note that opinion deals with 
the Kotor Fuel Use Tax which includes such fuels as diesel oil and 
butane but does not include gasoline, which is included under the 
Motor Vehicle Fuel Tax. 

In order to answer the question presented by your opinion 
request it is necessary for us to construe the st~tute here involved, 
keeping in mind the intent of the legislature in enacting the stat-
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ute as that intent i s expressed in the Act levying the tax . A 
primar y rule in the construction of st~tutes was stated by the 

Supreme Court of Ui ssouri i n the case of American Bridge Co . v. 
Smith, 179 S . ry . (2d) 12, l . c . 15, as follovs : 

wThe primary rule of cons truction of statutes is 
to ascertain the Jawm.alcers • intent, from the 
words used if possible ; and to put upon the lan­
guage of the Legislature, honestly and faith­
fully, its plain and rational meaning and to pro­
mote its object ,***"· 

Following the above- quoted r ule we refer to the Motor Vehicle 
Fuel Tax Act as a whole (Chapter 142, RSMo . 1949) and particular­
l y to certain sec tions within that chapter that have rele vancy 
to your question. 

Section U~2 .010 defines the motor vehicle fuel subject to 
the tax in question in the following words : · 

"When used in this 1a w the following words 
shall have the meaning indicat ed: 

t ( 4) MOTOR FUELS , ' 

( a) All products commonly or commercially 
known or sold as gasoline (including casing-
head and absorption or natural gasoline) re­
gardless of their classifications or uses ; and 

( b) Any liquid which when subjected t o distil­
lation in accordance with the standard method 
of test for distillation of wasoline, naphtha , 
kerosene and similar petroleum products (Amer­
ican Society for Testing Materials designation 
D- 86) shows not l ess than ten per cent distilled 
(recovered) below three hundred forty- seven de­
grees Fahrenheit (one hundred seventy- five de­
grees centigr ade ) and not less than ninety- five 
per cent distilled ( recovered) below four hundred 
sixty- four de~ees Fahrenheit (two hundred f orty 
de~rees centigrade); except that the term "motor 
fuels" shall not include naphthas and solvents, 
as defined in subdivision (6) of this section; 
liquefied gases which would not exist as liquids 
at a teaper a ture of sixty detireea Fahrenheit and 
a pressure of fourteen and seven- tenths pounds per 

-4-



\ .... 

Hon. J . w. Thurman, 2- 27- $1 

Jquare inch absolute; denatured wood or ethyl 
elcohol, ether turpentine, or acetates and pro­
ducts having a Reid vapor pressure o~ thirty 
pountts or ~ore at one hundred degrees Fahren­
heit except when such naphthas and solvents, 
lique~ied gases, denatured wood or eth~ alco­
hol, ether, turpentine or acetates and products 
h aving a Reid vapor pressure of thirty pounds or 
more at one hundred degrees ~abrenheit, are used 
as an additive in the mmu.facture, compounding , 
or blending of a liquid within (a ) or (b) above, 
in which event the quantity so used shall be deem­
ed to be motor fuel." 

Subdivision (5) of this section defines a "motor vehicle" 
as follows: 

"(5) ' J.totor veh icle , • all vehicles except t hose 
operated on rails , which are propelled by inter­
nal combustion eng ines or motors and are used or 
are designated ~or use in the transportation of 
a person or persons or propertv upon public high­
ways . " 

Subsection (8) o~ this section defines "Political subdivi-
sions o~ the state" in the fol lowing words: 

"( 8) •Political subdivisions of the state•, aa 
used herein is intended to be all inclusive and 
shall include any county, township, road district, 
sewer district , school district , municipality, 
town or village, or any other public corporation, 
whether of like character as those heretofore 
enumerated or not, that is an agency for the ad­
ministration of civil government ." 

This subsection (8), read in conjunction with subsequent 
sections does not exempt political subdivisions of the state from 
liability to the tax. 

Subsection (9) of this section defines "public hl3hwaysR 
in the following words: 

"(9) •Public highways ,• every way or place of 
whatever nature, generally open to the use of 
the public as a matter of right, for the pur-
poses of vehicular travel, and notwithstanding 
that the same may be temporarily closed for the 
purposes of construction, reconstruction, maintenance 
or repair." 
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Section 142.020 RSUo. 19!"-9• imposes the tax, provides 
for its coll~tion and delineates t he purposes of levying the 
tax as follows: 

"1 . In order to provide funds for the construc­
tion and mai~tenance of the public highways of 
this s tate and t o pay tho principal and interest 
on t he road bonds of the state there iJ hereby 
provided for a license tax to produce a sum equal 
to two cents on each gallon of motor fuel used 
in propelling motor vehicles upon the public high­
ways of Miasouri to be collected as herein pro­
vided . 

"~ . For the privilege of receiving motor fuel 
to be sold for use in propelling motor vehicles 
upon the public highways of this sta te . there is 
hereby imposed upon every person receiving fuel 
i n this state, a license t ax equal to two cents 
per gallon on all motor f uel received to be sold 
for use in propelling motor vehicles upon th• pub­
lic highways of this state. It shall be presumed 
that all motor fuel received in this sta te is to 
be sold for use and will be used in propelling 
motor veh icles upon the public highways . 

"3 . The distributor receiving motor fUel in t h is 
state shall be liable for said license tax on the 
gross number of gallons of fuel received by him 
as s hown by invoices t hereof l ess deductions in 
t hi s law provided for, andshall pay said license 
tax to the collector of revenue. 

"~· Every distributor who shall rec&ive motor 
fuel in this sta te, shall, except as otherwise 
provided in section 142.bJO, upon selling such 
f uel , add to the s elling price of each and every 
gallon of such fuel the per gallon amount of said 
tax and collect the same from the purchaser there­
or . Thereafter , except as otherwise provided in 
section 142.030, if said fuel is again sold the 
per ~ullon amount of t he tax shall be added to 
the selling price of the fuel bJ any person who 
shall sell the same, and shall be collected from 
the purchaser, and so on, so that the ultimate 
consumer shall bear the burden of the tax as a 
part of the price of the fuel he p~chases . 
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•5. Every person purchasing motor fuel in 
this state from any distributor or other per­
son, shall paf, except as otherwise provided in 
section 142.030, to the distributor o~ other 
person from whom said fuel is purchased, the 
amount or the license tax which the distributor 
or other person is required by this chapter to 
add to the selling price of the motor fuel . It 
shall be presumed that all t"uel purchased by 
any person iB this state is intended to be used 
and will be u~ed to propel motor vehicles upon 
the public hi3hways of this state. 

a6. All money collected by any distributor ns 
a part of the sale price of fuel~ that is added 
to the selling price to cover the license tax 
required to be so added by this chapter, shal l , 
be and remain, except the three per cent allow­
ance authorized in subdivision (1) (b) of sub­
section 1 of section 142.140, public money, the 
property of the state of Missouri , unless and 
until the distributor collecting said money shall 
pay to the collector of revenue the license tax 
imposed Upon him that is measured by the receipt 
of the fuel which he sold and upon which sale the 
money was collected. " 

Section 142. 030 RSMo . 1949 specified the exemptions allow­
ed from this tax as followsc 

"No tax shall be i mposed, charged or collected 
with respect to the following: 

"(1) Motor fuel exported or solft for export 
from this state to any other state, territory, 
or toreig~ country, except in t he usual and 
ordinary fuel supply tank connected with the 
engine of a motor vehicle leaving this state; 

"(2) Uotor tuel sold to the United States of 
America or any agency or instrumentality there­
of; 

11 
( 3} Motor f'uel sold to any post exchange or 

concessionaire on any federal rese~vation within 
this stnte; but the tax on motor fuel so sold. 
to the extent pormitted by federal law, shall be 
paid to the at~te by such post eEchange or con­
cessionaire ; 
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•c4> Motor ruel sold to any person ror use 
in the perrormance or any such person•s cost­
plus- a-fixed-fee or rixed percentage contract 
with the United States, or cost-plus- a- rixed­
ree or fixed percentage contract under such 
contract, for the construction, manufacture or 
operation or the United Statos government de• 
rense projects connected with the prosecution 
of any war declared by congr.ess; 

"(5 ) Motor ruel used by any licensed distributor 
ror any purposes other than the generation or pow­
er ror the propulsion of motor vehicles upon the 
public highways . 

"(6) Motor ruel received by any licensed dis­
tributor and therea~ter lost or destroyed while 
such distributor ts the owner thereof as a result 
of theft, leakage, fire, accident. explosion, 
lightning• rlood, storm, act of war• or public 
enemy, or other like cause; 

"(7) Sales or exchanges of motor f uels between 
licens ed distributors , as provided in subsection 
2 of section 142. 040." 

Section 142~230 provides for a refund of the motor fuel 
tax to a person (and by definition or "person• in section 142.010 (7) 
a county would be included) who shall buy and use motor ruel for non­
highway use as follows: 

"1• All motor fuels distributed or sola in this 
state ~y any person shall be presumed to have been 
sold f.or use in propelling motor vehicles upon the 
public highways or this state. 
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"3 . The claim to the collector ~ revenue shall 
be in the rorm of an affi davit, stating the pur­
pose for which the fuel was used , and shall be 
s upported b y the oris inal sales slip or invoice 
covering the purchase of the fuel . The term ' orig­
in.al sales slip or invoice, • as used herein, shall 
mean tho top copy and not any duplicate original 
or carbon cop~ of the invoice or sales slip . The 
original sales slip or invoice, must bear the fol­
lowing l egend: ' T11is i s customer• s invoice, ' or 
some similar legend• and shall in addition contain 
the followinc information: 

(1) · Date of sale; 
(2) Name and address of purchaser, 

which must be the name of the claimant; 
()) Name and address of seller; 
(4} Number of gallons purchased and price 

per gallon; 
(5) Mi$souri motor fuel tax, as a sepa-

rate item. 

"4. The forms upon which claims are to be made 
shall be prescribed by the collector of revenue, 
and he shall keep the c~rks of the county courts 
and the comptroller of the city of st . Louis sup­
plied with quantiti es of said forms . 

•5. No claim tor refund of motor fuel tax under 
this section shall be allowed unless the supporting 
original invoice or sales slip indicates on its face 
that the purchaser at the time of purchase declared 
to t he seller of said motor fuel his intention to 
use t he motor ·fuel thus purchased for purposes other 
t han t he propelli~ of motor vehicles upon the pub­
lic hi~hways of this state, and declared his inten­
tion to claim a refund of the tax paid as n part of 
the purchase price of the fuel . As evidence of th is 
declaration of intention, the seller of the fuel , 
at the timo of the sale , shall indicate, by stamp 
or otherwise, on the face of the orig inal invoice 
or sales slip, a c ertification t hat suCh declara­
tion of intention was made . The certification shall 
be in substantially the followi ng f orm: 

n,The undersi _sned, as agent for , 
the seller, hereby certifies that the pur­
chaser of the motor fuel invoiced hereon at 
the time of purchase expressly declared it as 
his intention to use such motor fuel tor a 
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purpose other than propellins motor ve­
hicles upon the public highways of this 
state, and declared his intention to file 
a claim for r efund of the tax included in 
the purchase price . 

Agent fo:t .. Seller . ' 

"6 . All applications for r efunds under this 
s ection must be filed with the collector of 
r evenue within one hundred and twenty days of 
the date of purchase, as shown on the original 
invoice or sales slip . Upon the receipt of such 
affidavit and invoice or sales slip, the collec-
tor of rovenue, upon approving the same, shall cause 
the amount of the tax that such claimant paid to be 
refunded by a requisition upon the state comptroller, 
supported by the claim, for a warrant upon the state 
t reasurer, payable to said claimant . The warrant 
shall be paid by the treasurer out of any funds ap­
propriated by the l egislature for such purpose . " 

Since this section creates a presumption that all motor 
fuels as defined by this ehapter which are distributed or sold in 
this state have been sold for use in propelling motor vehicles upon 
the public highways of this .state , the · burden is upon the purchaser 
of such fuels to establish tha t he is entitled to a refund of a.ny 
tax paid at the time of purchase . 

Your attention is particularly invited to paragraph 2 of sec­
tion 142 . 230 which is underscored in the above quotation and pro­
Tides that any person who shall buy and use motor fuel for any pur­
pose whatever, except in the operation of motor vehicles upon the 
highways of this state Who has paid the tax shall be reimbursed and 
repaid the amount of the tax. A "motor vehicle" as defined by para­
graph (5) or s ection 142 . 010 quoted above includes all vehicles , 
except t hose operated on r ails , which are propelled by internal com- · 
bustion engines or motors and are used or designed for use in the 
transportation or a person or persons or property upon public high­
ways . Motor fuel which i s used in a motor or en3ine which is not 
included within the definition of ~e statute would not be subject 
to the tax and a refund thereon should be made as provided by the 
statute for making refunds . This would include all equipment used 

by the county in cons tructing or repairing roads which is not de­
signed to be used for transportation of persons or property upon 
the roads . Whether such equip•ent is so designed or used is a 
question of fact . 
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Wnether or not one is using the hibhways as defined by this 
section for the purpose of operating a motor vehicle thereon is 
also a questlon of fact . 

Hence , before a pe rson is entitled to a r efund of the tax 
paid under this motor fuel tax act by virtue of section 142 . 230 it 
must be shown that the person requesting t he refund has not used 
the motor veh icle fuel 1n the operation of a "motor vehicle• upon 
the highways of t his state . Any fuel used in motor vehicles en­
ga0ed in hauling materia~ over the public r oads even though such 
materials are to be used in the repair, maintenance, or construc­
tion of roads would be subject to the tax . It also follows that 
fuel used in i nternal combustion en~ines or motors which are not 
being operated over roads or streets is not subject to the tax 1m­
posed· by this act . 

We are unable to find a case decided in this state directly 
discussiD3 the ques t ion herein involved . However, in the case of 
State ex rel Wi nn v . Banks, 145 s. 1.(2d) 362; 346 Lio . 1177, the 
sta te Supreme 8ourt had for co~si dera tion an action to collect the 
tax on gasoline and in that case said at l.c . 365: 

"It is apparent, from readins the provisions of 
those sections t ogether , as t hey now s tand, that 
the intention of the leg i s lature was to require 
the payment of two cents on each and every gallon 
of gasoline sold or used in this state to operate 
motor vehicles over t he roads , streets or high• 
ways of this sta te . " 

This intention is expressed b y section 14,2.020, quoted supra, 
which levies the tax on "each gallon of motor fue l used in pro­
pelling motor vehicles upon the public high a ys of Missouri . " 

The answer to your question then depends upon whet her the 
fuel is being used in a l~motor ~lehil)le" as defined by the tax­
ing s tatute and second whether such motor vehicle is propelled 
or operated over a public road . 

The basis for r efund of the tax imposed by this act is not 
that t he motor fuel is bei ng used in the r epair, maintenance or 
construction of a public rond bu t whether the motor fuel 1e being 
used to operate a motor vehicle as defined by this act over a 
road dedicated to public use . If the motor fuel 1s not being 
used to operate such a motor vehicle over a public road it appears 
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the Legislature has expressed the intention that it should not 
be subject to the motor ruel tax and in those cases in which 
such tax has been paid a refund should be made . The determin• 
1ng factor i s not tha t the motor fuel i s being used in the re­
pair. construction or maintenance of a road but whether it is 
being used to operate a motor vehicle over a public road. 

CONCLUSION •. 

, ' 

A county is not entitled to a rerllnd of t he tax imposed bJ 
the Motor Vehicl o Fuel tax on gasoline used in trucks and. equip­
ment used in maint aini ng . repa.tt•ing or c ons tructing public roads 
by virtue of being a political s ubdi vi sion of the sta te . · However, 
a person, including a county , , who uses motor fuel -on which the 
motor . ~ahicle fuel tax has been paid is entitled to be reimbursed 
and repaid such tax upon establishing t hat such fuel was not used 
to operate or propel a motor vehicle , . as defined by the taxing 
statute, over a publ ic road • . If the motor fuel is being used to 
operate a motor vebiele designed to be used for carrying persons 
or property over a public road t hen sueh fuel is s ubject to the 
tax imposed by the motor vehicle fuel tax, .sections 142.010 to 
142 . ~50 RSMo. 1949. , If the motor fuel is not 9e1ng used in equip­
men~ defined as a motor vehicle and is not being operated qr pro­
pelled over a public road then upon establishing such fact the 
county is entitled to a r efund of the t ax paid by it . · 

Respectfully submitted, 

JOHN E . MILLS, 
Assistant Attorney General . • 

APPROVED: 

A ttorn'ey-G.eneral • . 

JEM/ld 


