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SOCIAL SECURrri: 
PROBATE COURT J 
CITY OF ST. LOUIS' 

Kr . Adolph Thym 
Clerk of tho Proba te Court 
City of St . Louie 

7- 'r 7 ., -4- I 

Fl LED 
St. Louis, Missouri ~9 
Dear Sirs 

This will acknowled~e rece ipt of your requost for an 
official opinion which r eads : 

"Senate Bil l No . 3, provid:ng old-age and 
survivors insurance coverage for cert ain 
officers and employees of the State and 
local r.overnmonts, was recently approved 
by the Governor . · 

0The probate court of the City of St . Louis 
follows Sections 483. 580 to 483 . 60~ , R.s . 
Mo. 1949 in i t a operation, solely on a fee 
basis . The ...,rocedure by the clerk of ea id 
court is to charse ond collect, from the 
estates or parties requiring the services 
of t ho probate judge, clerk or court, feea 
which are deposited to the cler k 's account, 
and at the end of each month, are reported 
to the City Comptroller and paid as report­
ed to t he City Treasurer . During the course 
of a year , semi •monthl y payrolls are requi­
sitioned out of the money so paid, and too, 
as is necessary, oxponoos for supplies and 
office equipment . Annually , the clerk re­
ports a summation, and whateve r exces s fooa 
r emain are paid by the City Treasurer to the 
Board of Education for tho school f und of 
this City. Precedent established by cases 
defines the probate court as a state office, 
and, an to the judge , cler and deputy clerks, 
stato officers . 
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"In view of the fore~oing, will you kindl7 
advise ~e if the judge and employee~ ot the 
St . Loui s probate court are entitled to par­
ticipate in the benefits and do they come 
under the act, and what procedure will be 
necessary to include the proba te judge and 
staff under the law for the purpose of the 
benefits provided therein, and if there is 
action required by the judge or clerk to 
effect that purpose . " 

Section 16, Article V of the Constitution of Missouri, 
1945, provides that there shall be a probate court i n each 
county and specifically designates the general duties of said 
court, and reads: 

"There shall be a probate court in each 
county with jurisdiction of all matters 
pertaining to probate business, to grant­
i ng letters testamentary and of adminis ­
tration, the appointment of guardians and 
curators of minors and persons of unsound 
mind, settling the accounts of executors , 
administ ~a tors, curators and guardians. 
and the sale or leasing of lands by execu­
tors, administrators, curators and guardians, 
and of such other matters as are provided in 
this Constitution . " 

Section 17 of this same article provides that the probate 
courts shall be courts of record, and r oads: 

"Probate courts sha~l be courts of record 
and uniform in their organization, juris­
diction and practice , except th~ a separate 
clerk may be provided for , or the judge may 
be required to act ex officio as his own 
clerk. • 

Section 481. 010, RSMo 1949, creates the probate court in 
the City of St . Lou i s and all other counties of the state, and 
reads : 

"A probate court, which shall be a court 
of record, and consist of one judge, is 
hereby e stablished in the city of St . Louis, 
and in every county in this state. " 
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Section 26, Article V of the Constitution of Missouri, 
A1945, provides that appel late and probate courts shall appoint 
their own clerks. Section 481 .090, RSMo 1949, is a mandate 
that the probate court shall be governed by the statutes, and 
roads: 

"Probate courts, in the exercise of their 
jurisdiction , shall be governed by the 
statutes in r elation to administration, 
to guardians and curators of minors and 
persona of unsound mind and such laws as 
may be enacted defining and l Lmiting the 
practice 1n said courts . " 

Furthermore, Section 481 .220, RSKo 1949, fixes the salary 
of the probate court. Section 483 .585, RSVo 1949, provides 
that the salary of the probate judge and all employees shall 
be paid from fees of the office and shall not in any year exceed 
such fees . Section 481.230, RSMo 1949, requires that the pro­
bate judge , before entering upon his official duties, shall give 
a bond, and Section 481.060, RSKo 1949, provides for a seal of 
the office. 

There are a great many decisions in t h is state as to the 
defi nition of the term "state off icer. " Same of these defini­
tions hold that even a prosecuting attorney or a sheriff of a 
county is a state officer. Another l ong line of decisions holds 
that in order to constitute a state officer the jurisdiction or 
such an officer shall be co-extensive with the boundaries of 
the state. 

From the text of s .c.s.s.B. No . 3, we have come to the con­
clusion that the bill contemplates that an officer or employee 
to be employed by the state, political subdivision or instrumen­
tality must receive pay from t he respective state, political 
subdivision or instrumentality. It is quoted from the bill a s 
follows: (Section 2, Subparagraph 2.) 

"* * * except that in making its first pay­
ment after the effective date of the agree­
mont between the ntate and the federal 
security administrator the state s~l pay 
to the Secretary of the Treasury contribu­
tions with respect to wages of covered state 
empl oyees a sum equal to the amount which 
would have been due and payable had such 
agreement and this act been effective on 
January 1, 1951." 
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Again. 1n Section 3, Subparagraphs (2 ) a nd (3): 

" (2 ) To require its employees to pay 
(and for that purpose deduct from their 
wages) cont ributions equal to the amounts 
which they would be required to pay under 
section 4 subsection 1 if they were cov­
ered by an agreecont c.ade pursuant to 
section 2 subsection 1; and 

" (3) To make payments to the Secretary ot 
the Treasury in accordance with such agree­
ment, including payment from i t s own funds , 
and otherwise to comply with such agreements. 
Such agreement shall, to the extent prac­
ticable, be consistent with the provision• 
of this a ct ." 

And, in Section 4, Subparagraph 2: 

"The contributions imposed by this section 
sha~l be collected by the state by deducting 
the amount of the contributions from wages 
paid, ·but failure to make such deductiona 
shall not r e lieve the empl oyee from liability 
for such contribution. " 

In regard to the agreement between the state agency end 
political subdivision or instrumentalities of the state or 
instrumentalities of political subdivisions , and again in con­
templation of the employer being the person who pays the wages t 
the statute states in Section 5, Subsection 2, Subparagraph ( 3H 

•rt specifies the s ource or ~ources from 
which the funds necessary to make the pay­
ments required by subdivisions (1) and (2) 
of subsection 4 of this section are to be 
derived and conta i ns reasonable assurance 
that such sources will be adequate for 
s':leh purpose;" 

In all references to the cet hod of payment am withhold­
i ng each shows wit~out excepti on t hat the state , subdivision 
or ins trumentality paying the employee is the empl oyer . The 
act r equires the comptroller, as the state ag ency, to be r e­
sponsible for and to collect all of the payments made under 
the act . He does t hi s directly froo officers and employees 
of the state to whom he pays salaries and wages . This is done 
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from subdivisions by direct contact with the subdivision. 
Section 6, Paragraph 1 , establishes a special Fund to be 
known as the Contributions and in Paragraph 5 or that section 
it ia provided. 

"The state comptroller at the end of each 
quarter shall certify to the state t r easur-
er the amount of the state ' s share of the 
contributions required to be paid to the 
federal agency on account of the officers and · 
employees of each depa r tment, division, agency, 
or unit of state r overnment whose services are 
covered by an agreement entered into under 
aection 2 . Thereupon the state trea surer 
shall immediately transfer such amounts f rom 
the proper funds from which the officers and 
employees were ~id to the credit of the con­
tribution fund . 

The probate judge and the employees of the probate court 
are not paid by the comptroller or out of t he atate treastU7. 
They are paid from probate tees collected by their court . The 
juriadi.ction of the court is limited to the boundaries of the 
City of St. Louis. His appointment is in accordance with the 
court plan and is tor the boundaries of the City of St. Louis. 

In regard to the court decision on whether or not the 
probate judge is a state officer we quote from State ex rel. 
Rucker v . Hottman, 313 Mo . 667, at l.c . 672: 

"Our conclusion is that, when a circuit 
judge in his official capacity is made a 
party to a suit in the circult court and 
an appeal is taken i n such case and no 
other constitutional grounds riving thi1 
court appellate jurisdiction under Article 
VI, Section 12, exist, such judge cannot 
be regarded as a state officer within the 
meaning of said section of the Constitution 
and appellate jurisdiction in such case is 
vested in the apnropriate court of appeals . 

"It is therefore ordered that this case be 
transferred to the Kansas City Court of 
Appeals. 

"All concur, except Graves, J. , who dis­
sents , and ~ 1•, not sitting. " 
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The above r ule is again set out in Di etrich v . Brickey, 
J udge , et al . , 37 S.W. (2d ) 428 , l . c . 429 , as follows : 

"The only provision of the C~nstitution 
t hat would apoear to invest us with 
jurisdiction (article 6 , section 12) 
r eads: '·In cases where ·'* * * any State 
officer is a party. ' However , we have 
construed the words ' state officer ' as 
meaning such officers whose official 
duties are co-extensive with the bound­
aries of the state, excludinG those 
officers whose functions are confined t o 
counties and townships . State ex rel •. v . 
Ingram, 317 Yo . 1 141, 298 s.w. 37; State 
ex rel . v . Dillon, 90 Uo . 229, 2 s.w. 417; 
State e·x rel . v . Spencer, 91 Mo . 206, .3 
s.w. ~0; State ex rel . v . Bus, 135 Ko. 
325, 36 S.W. 636, 33 L.R.A. 616J State 
ex rel . v.: Higgins , 144 Mo . 4to, 46 s .w ~ 
~3; Dahnke-~alker illing Co . v . Blake, 
242 Ko . 23 , 145 s .. 438; Nickelson v . 
City of Hardin, 282 Mo . 198, 221 S.~. 3581 
State ex rel . v . Hoffman, 313 Mo . 667, 280 
s .~ . 16 ; State ex rel . v . Offutt (llo . su~ . ) 
9 s.o. (2d} 595. By analogy and precedent 
it is evident that a county treasurer is not 
a state officer within the meaning of sec­
tion 12 article 6, of the Constitution, s o 
as to invest this court with jurisdiction 
by virtue t hereof. " 

. There is a confli ct between the l ine of cases j ust cited 
and State ex rel . Buchanan County v . John F . Imcl , 242 Uo . 
293 , at l . c . 301, wherein Brown, J . , stated as follows: 

"Judges of the pr obate court are not charged 
with t he performance of any gover.nnental 
funct i ons of the counties for w~ich they 
are elected; in f a ct , some of them do not 
have jurisdiction co-extensive with the 
counties where their offices are held . 
Their functions are to administer the laws 
pertaini ng to estates of deceased persons , 
minors and persons of unsound mind. 
11From the context of said section 12 of 
article 9 , supra , it will be soen tha t 
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there is very littl e if any better reason 
for classifying probate judge s as ' county 
off icers ' than f or so designating judges 
of the circuit court when their c 1rcui ta 
are composed of a single county. 

"After a careful r ov i ew of said sect ion 12 
of article 9 of the Constitution of Missouri, 
we are ful ly convinced t ha t it was not in­
tended t o embrace or include judge s of pro­
bate courts; and that 1n holding that it 
does embrace t hose officers, the case of · 
Henderson v . Koenig , supra, is erroneous , 
and the same is therefore overruled. N 

I t will be noted t ha t these i nt erpr etations are 1n regard 
t o different consti tutional and statutory questions, and no 
definite rule has ever been established concernlng whether or 
not a probate judge is a state or a county officer . It is, 
t heref ore, the opinion of this office that the position of a 
office must be considered in l ight of the interpretat ion of 
the constituti ~nal or statutory question involved. 

CONCLUSION 

Therefore , it is the opinion of this department that the 
probat e judge of the City of St . Louis and the empl oyees of the 
probate court of the City of St . Louis are off icers and empl oy­
ees of t he City of St . Louis and may be incorporated in any 
agreement between the state agency under Senate Bill No . 3 
and the City of St. Louis . Since the probate judge and the 
officers and employees of the probate court of St . Louis are 
not state e~ployee s, they are not at pr esent covered under the 
provisions of s .c.s. s.B. No . 3. 

Respectfully submitted, 

JAJlES n. FARIS 
Assistant Attorney General 

Attorney General 

JWFab 


