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AGRICULTURE: Hoga appraised and slaughtered under provisions of 
Section 267.160 RSMo, 1949, may be disposed of at 
federally approved packing plants , and claims for 
indemnity payable therefor by State of Missouri are 
legal claima to be paid, if, and when, an appropriation 
is made for such purpose . 

FILED. 
Septe~ber 3, 1952 

:t-o 
Honorable H. L. Curry 
Sta te Veterinarian 
Depart nent of Agriculture 
Jefferson Clt 7 , .Ussouri 

Dear ~r . Curr1: 

The followi~g o~inion la in reply to 70ur recent request read-
ing as follows: 

"You have probably noticed in the paper 
tha t plane •ere ·under c onsideration 1or 
tnde.nnif1ing o\mers o! awine that have 
been, or ~a7 be found to be , af1eoted 
dth the contagioua , infectious disease 
of swine known as vesicular exantnema, 
which is comparable to f oot and mouth 
disease affecting cattle , snoop and swine . 

"Mr . Charles , Brannan, Secretary l)f the 
u. s . :>epart.aent of t~gr.1.culture, has de­
clared this condition to be an e& rGen oy; 
and t t1e F'ederal GoverllJlent are draw lntS up 

plans for i ndemnifying O\mera o!' an111Ulla 
that may be alau~tered at paoK1ng estab­
lis~uenta operating under federal inspec­
tion. Ue are advised the plan will provide 
for tne federal and state ~over~ n ts to 
participate in the payinb o1' .Juch indemni ­
ties on a fifty- fi1ty basis . I have been 
requested to advise tne Cnief of toe u. s. 
Bureau oi AnLaal I ndustry whether U1s aour i 
would be ln a position to participate in 
such a plan; and berore makin0 any co. t • 
;nents obli ating the Sta c.e of il1saour1 for 
payment of inde~ties in connection witb 
this matter , I respectfully request a rul• 
ing on this ques tion. 

"Is there any le8al ray tne State of is­
sour! can participate in the indemnifying 
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of owners of swine aLflieted with or exposed 
to the disease known as vesicular exanthema 
(foot and mouth disease of swine) on n coopera­
tive basis with the u. s . Depar~~ent of Agri ­
culture , Bureau ot Animal Industry, unless s udl 
animals are killed a.nd buried .f'or thwi th at ter 
being quarantined and appraised on tne premises ? 
It is my understanding that the Federal Govern­
ment will not participate in such indemnities ex­
capt ln instances where suoh hogs are slaughtered 
at federally approved packin~ houses . " 

The disposi tion ot the s tate legislature or Misso uri with 
respect to cooperating with the federal government in suppression 
of contagious diseases among domestic livestock is clearlJ re­
flected in the language found in Section 267 , 070, RSMo 1949, 
which provides: 

"The said commissioner of agriculture and 
state veterinary surgeon shall oooperate with 
any commiss ioner or other officer appointed 
b1 the United States for tne euppression of 
contagious diseases among domestic ~ale, 
so far as the provisions of t his chapter and 
the appropriation made in a c cordance there­
with will allow in suppressing and provont1ng 
the spread of contagious and infectious di­
seases among domestic animals in this state . " 

In your opinion requ~st 1oa have disolosed that vesicular 
exanthema is a foot and mouth disease of swine . The particular 
statute applicable to the quarantine, appraisal and slaughter 
of swine affected wi t h or exposed to foot and ~outh disease is 
Section 267 . 160, RS~o 1949, whioh provides: 

"l , \~enever any neat cattle, hoga , sheep 
or goats , qaarantined by tbe state veteri­
narian or his dep ·o.~.'-1 in this state , affected 
with, or exposed to foot and mouth disease , 
rinderpest or contagious pleuropneumonia, 
or which in anywise are capable of oo~unioat­
ing either of said diseases to ot~r animals , 
said animals shall, as soon as they are ap­
praised, be killed by the sheriff of the county 
in which the animals are located, or by a repre­
sentative of the oo~issioner of agriculture , a• 
the state veterinarian may elect, and all of said 
animals shall be deeply buried, and the carcasses 
thereof shall be thoroughly covered by qu1okl1me 
or other effective disinfectant . 
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"2 . The appraisal of such ani~als shall be 
made jointly by the owner and a representative 
of the c~ssioner of agriculture . or by the 
owner and a representative ot the Uni\ed States 
department of agriculture when tne fed~ral goYern­
ment shall elect to so participate . In case ot 
any disagreement a disinterested third party shall 
be called in and a majority decision aa to the ap­
praisal of such livestock shall be final . The rep· 
resentative ot the commissioner of agriculture or 
the representative of the United States department 
ot· agriculture shall prepare an 1 tell11zed state. ent 
of ~ne appraise~ent in triplicate, one eopy of 
wbich shall be presented to the co~ssioner of 
agriculture . 'l'he commissioner shall certify a 
claim t or one-half of the appraisement t o the 
governor, which shall constitute a legal claim 
against the state of Yissouri , and on approval ot 
the governor the acoount shal1 be certified to the 
state comptroller, and a warrant shall be issued 
therefor, but in no case shall tbe state pay more 
tban is paid by the federal government for any 
animal or animals . 

"3. No 1ndemni ty shall be paid by t he state for 
any neat cattle , hogs , sheep or goats affected 
with foot and QOUth disease , rinderpes t or con­
tagious pleuropneumonia, or exposed ther e to, un-
less such animals are ki l led and buried for thwith 
after being qua.Pantined and appraised. A careful 
account of the cost of the killing and the bury-
ing and also the disinfecting of the premises shall 
be kept by a representative ot the commissioner of 
agriculture , or a representatiYe of the United S~ates 
department of agriculture , and one-half of the cost 
t hereof shall be pai d by the state on certificates 
of the coomissioner to the tJOVernor , and the governor 
ahall approve and certify same to t.ne state co::nptroller 
and a state warrant shall be issued to the owner aa 
payment. " 

It is noted t nat subparagraph l o1' Sec tion 2bl . l 60, RS o, 
19~9 , quoted above, contains a direetiTe as to the manner of 
disposal of diseased animals which have been ordered killed. 
Your opinion request discloses t hat the federal gover~nt will 
not participate i n paying inde.md ties unless the hogs are slaugh­
tered at federally approved packing houses . . ~ e lind nothing in 
the language found at subpara~aph 1 of Section 267. 160, RSUo, 
194.9 , which makes 1 t candatory that t he hogs be disposed ot only 
in the manner therein specified. A rule of statutory construction 
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particularly applicable in this instance is t'ound restated in 
.Morris v. Karr~ 114 s .w. (2d) 962, 342 Ilo . 179, l.c. 182, as 
follOWS'! 

nGtln&rally speaking, those provisions whicll 
do not relate to tha essence of the thing to 
be done and as to which compliance i s a matter 
ot convenience rather that subs-tano• are direc­
tory, while the provisions which relate to the 
essence of the thing to ·be done , that is , t o 
ma ttera of cubs tance 1 are .11anda tory . " 

We view the ess&noe of the thing to be done under the statutes 
1n question co be to control .the spread of the contagious and inteo­
t1ous disease ini'eoting hogs , and 1!' that may be aa effectively 
done at federally approved packing houses as it is contemplated 
will be done by following the direetory language eontained in sub­
paragraph 1 o¥ Section 2&7.160, R8Mo, 1949, we do not aonsider such 
statutory provision as a bar to pllrt:t.c1pation 1n the tederal plan 
to give i:ndetllll1t1es. With the clos e sup-ervision of tbis type of 
proJect by the State veterinarian and the State commissioner ot 
agriculture_, as provided by statute, 1n oonJunot 1on with the repre­
sentetive of the United States depar~ent or· agri cUlture, we per­
ceive ~t no danger to tne spi~it Qnd letter Gt our State statutes­
in this regard insofar as disposal of the killer animals is con­
cerned. 

Indemnities payable under Section 267.160, supra, to effect 
full and complete cooperation bet ween our state and federal go­
vernment as directed in Seetion 267 . 070, supra, ·are limi t bd to 
appropriations Dtade in accordance w1 th the prov1s1ona of Chapter 
2b7, RSMo, 1949• A search of legis l ative acts r-eveals no approp­
riation to pay such 1ndem.n1t1$a. · In the case ot Armontrout v. 
Sm1 th, 182 s.w. ( 2d) 571, 353 Mo . h.86; the Supreme Court of Mia '"' 
souri dealt with a very similar problem involving a dangerous 
and contagious disease affecting cattle. On the matter of paying 
claims for 1ndemn1 ty the court spok.e as follows at 353 .ttto . l.c. 
490: 

nt.'-*.* Of course, nothing can ever be paJ.d, 
on any claim against the state , until there 
is an appropriation. But valid agreements 
may nevertheless be made , before an appropri• 
ation is made to pay what is due thereunder, 
if there is express authority for making 
them." 

We c onclude that Seotions 267 .070 and 267.160, RSUo 1949, 
when read in the light and pur p os e of' such enactments , consti­
tute sufficient authority to elothe claims properl y proceaa.d 
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under Section 267 .160, RSMo , 1949, with legality entitling 
their payment, if and when, the legislature makes a proper 
appropriation therefor . 

CONeLUSION 

It is the opinion of this department that hogs attecud 
with foot and mouth disease may, under authc;rity contained in 
Section 267.070 and 267 . 160, RSMo, 1949, be appraised and .aub­
sequently slaughtered at .federally approved packing plants 1a 
order to effect full cooperation w1tn a plan whereb7 tne Federal 
~overnment will pay one-half o£ the indemnity p~ovided tor dis­
posal of such hogs; and the indemnity to be paid by the State 
of Missouri cons titutes a valid and legal claim against the 
State to be disposed ot if , and when, a lawful appropriation 
is made therefor . 

APPROVED: 

~ 
J. E. TAYUlR 
Attorney General 

JLO'·.M :lw 

Respectfully submitted, 

JULIA1'f L . 0 ' t.\ALLli.Y 
Assi·stant Attorney General 


