
TAXATION : Delinquent personal pr·operty taxes ~ except 
interest anc.l penalties , cannot. be comoro-

COMPP.Ol.USING TAXES : mised . · 

l·lay 28 , 1952 

Mr . Rex A. Henson 
Prosecuting Attorney 
Butler County 
Poplar Bluff , Mi ssour i 

Dear' Mr . Henson : 

We have given careful consideration to your re -
quest for an opinion , which r equest is as fol l ows : 

11 ':'ne Collector of Revenue of Butler 
County, Missouri , is instituting 
suits for collection of delinquent 
personal proper ty taxes as provided 
in Sec~ion 140 .730 of the Fevised 
s~atutes of' 1949, and .i.t noH appears 
that quite a n~mber of the delin-
quent tax payers are insolvent; 
that several of them have left this 
State and do not have any property 
subject to execution; and that 
several of these persons have offered 
to mru{e a compromise oettlcmcnt of 
their de l inquen t pcroonal property 
taxes . 

11 ! note t hat Section 140 . 1201 Hcvised 
Statutes of 1949, givea the County 
Court authority to compromioc back 
taxes on real estate under certain 
conditions , but I fail to ~ind any 
aut-hority for a compromise of delin­
quent personal property taxes. 
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"I would ap!')reciate 8..'1 op inion f r om 
you advising me if personal oroperty 
taxes can be compromised , and the 
orf icer or of ficers who h ave the 
power to make a comnr omise settl e­
men t. n 

There is no statute in !Aissouri authorizing a compr o ­
mise of d elinquent per-sonal property taxes . r'oreover , the 
or-ganic l aw of t he state prohibits the e~actment of any 
su~~ legisla tion . 

The Constitution of J1fs souri~ in Sect ion 39( .S} of 
Article III, provides that the legisl ature shall have no 
oower "To release or ext inguish or to authorize the r el ee.s­
i ng or extinguishing , in whole or in part , wi thout con­
sideration . the i ndebtedness , liability or obliga tion of 
any cor poration or individual due t h i s state or any county 
or munic i pal corporatio::1 ; •••• • , 

This provi sion i n substance is the same as f- ac t ion 51 
of Article rv of the Co~titution of 1875, and the courts 
have h eld that a tax is an obligation under this section 
and , t herefore , c ann ot be rel eased or compromised . 

In the case of Grah~ Paper Company v . Gehner, 332 ~o . 
155, 1 . c . 162 1 t h e Supreme Court of ~Us sour i said : 

"·:c- * ·~ The l anguage of t h is consti­
tutional provis ion i s very br oad and 
comprehensive in protect ing the State 
against l egislative acts impairing 
obligations due to it i n that i t pr o­
hib its t h e r e l ease or ex tingu i s hment , 
in whole or in part , not only of 
indebtedness t o t he sta t e , county or 
municipali ty, but liabilities or 
obligations of every kind . It will be 
noti ced that t his consti tut lon.al 
prov i s ion is couched i n the language 
and uses the same te~s a s are used 
with reference t o retrospec tive laws . 
In determining what transactions or 
con siderations are within the purview 
of r etr ospective laws , the court s u s e 
the same terms a s are used in this 
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constitutional provision , to-wi t, 
liabilities or obligations , as well 
as debts . In contending i n the 
Dirckx and Bell Telephone cases , 
supra , that income taxes not due or 
caoable of ascertainment til l t h e 
end of the year could not be the 
sub ject of a r e trospect ive law, 
the s~~e argument was used as is 
now used to e xclude same from the 
constitutional nrovision just quoted , 
to- wit t hat t he income tax f or the 
entire year is a unit and does not 
come into existence even as an obli­
gation or liability till t he end of 
the year , when for the f irst time it 
was capabl e of ascert ainment. That 
would be true as to bei ng an indebted­
ness , but , as there pointed out , i t 
is n ot true as t o being an obligation 
or liability. This a rgument was r e­
jected as not s ound in the Dirc kx and 
Bell Telephone cas e s, as it must be 
here . It was t h ere h e l d tha t ~~ 
incb oate tax , t hough not due or yet 
payable, is such a n oblig ation or 
l iabilit y as to b e with in the p rotec­
tion of the restric t ion a g ainst 
retrosp ective laws , and for t he same 
reason we must hol d that such inchoate 
tax is an oblig ation or liability 
within the meaning of the constitu­
tiona l p rovision now being con sidered . 
In other words , if an unmatured tax 
has sufficient vitality t o be protected 
in favor of the citizens a gainst 
r etrospective laws , it ha s su~ficient 
vitality t o be p rotected i n favor of 
the State a g ainst being extinguished 
or r eleased by legisla t ive enact men t., " 

This principle was sustained by the Supreme Court in 
the more recen t cas e of S tate v . Smith , 201 s .~·; . 2d 153. 
I n t h e c ourse of that opinion , at p a ge 156 , the court said: 

- 3-



Ur. ~ex A. Henson 

" ·;e a gree with anpellant that 
res'!Jondent did r- ot ;1ave authority 
to carnnromise a tax that h ad been 
l awfuli y asse ssed . ·::- ·:J. ·::-n 

It has been held , ~owever , t hat the interest a~d 
oenalties of a delinquent tax bill may be comoromised , 
as they are no part of the tax . 

In the case of State ex rel . Crutcher v . Koeln, 
332 !fo . 1229 , 1 . c . 1239 , the Supreme Court s a i d : 

"Penalties are a :nere adjunct , of a 
nature quit e different from taxas 
as already sh own , and are provided 
me rely as an aid in enforcing the 
collection of the l atter . Notwith­
standing they may be indicated on 
the back tax books or tax bills , they 
are no more than inceptive dmm to 
t he mo~ent of their infliction by 
actual exaction and receipt of pay­
ment, or by distraint had or judgment 
obta ined. * ..:.~ ~~-11 

This princiole was also upheld i n ~tate v . ~ith , 
supra . In the course of that opinion , at page 157, the 
court said : 

"1'here is nothing in the Consti t ution 
or statutes t hat would prohibi t respon­
dent from compromising the interest 
and penal ties in a disputed sales tax 
liability. " 

The question as to what officer ~as t he nower t o make 
a compromise settlement is resolved by .application of Sec­
tion 140 . 730 , Rr-Mo 1949 , which aut~orizes the county collec­
tor to institute suits for the collection o f delinquent 
personal prooerty taxe s . An officer havLig such power is 
a lso vested with authority to compromise claims in cases 
~mere compromise is permit t ed by la~ . 

The ~upreme Court of Yis souri susta ined this rule in 
State v . Smit h , supra . In t he course of that opinion , at 
page 157 , the cour t s a id : 
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11 Res pondent cont ends that since t he 
Sales Tax Ac t gives ~im the power 
t o sue for t h e tax , it necessarily 
gives him the i~pli ed p ower to 
settl e the tax, except where he is 
proh i bi ted from doing so by law. 
He, therefore , contends t hat he has 
the power to compromise interest 
and penalties . ·;:e thin k res pondent ' s 
cont ention rm.1st be sustained . " 

CO~·TCLUSIOH 

I t is the op inion of t his office that del inquent 
personal property taxes cann ot be compr omised . It is our 
fur ther opi n ion , however, t hat ~~e interest and nenalties 
of a del inquent personal property t ax b ill may b e com­
promised by the county collector . 

APPROV D: 

( \ 

J . E . TAYL OR 
Attorney "Gener al 

BAT/fh 

Respectfully submitted , 

B. A. TAYLOR 
Assi stant At t orney Gene r a l 


