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a CONSTITUTIONAL LAW: Circult clerk of third class county
. : ., having assessed valuation in excess of
CIRCUIT CLERK: $50,000,000 shall perform duties as
' ex officlo parole commlsslioner and
COUNTIES: recelve maximum compensation as provided
for third class counties under S,.C.S.S.B.
No. 227, enacted by the 66th General
ABaemblj-

Mareh lj, 1952

FILED
471 3-10-5%

Honorable Robert G. Kirkland
Prosecuting Attorney

Clay County

Liverty, lMissouri

Dear Sir:

This will acknowledge recelpt of your request for an
official opinion upon questions raised in the attached letter
of the Circuit Clerk of Clay County, Missouri, Mr, Clifford
G. Hall, That letter requests a construction of 5.C.S.S.B.

Wo. 227 as passed by the Gbth General Assembly, partieularly
as it applies to the clerk of the c¢ircuilt court in a third
class county having an assessed valuation exceeding 50,000,000,
The pertinent part of sald request reasds: ;

"In setting up compensation in the various
counties the Bill states as follows to-wit:
Counties with assessed valuation of 25
million dollars or over and less than 50
million dollars, nine hundred dollars per
year. Clay County's assessed valuation
for 1951 was 63 million dollars, being the
fourth year with an assessed valuation of
over 50 million dollars. It is my conten-
tion that we being a2 third class County
and third class Counties having an assessed
valuation of less than 50 mlllion, even
though we are on our fourth year with an
assessed valuation of over 50 million, my
office would come under the clause which
includes Counties from 25 million to 50
million dollars, until such time as we
become a 2nd Class County.

"If that isn't correct then I would like
to have an official opinion on the con-
stitutionality of a bill making all Circuit
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Clerks in third and fourth class Counties
Parole Comnissioners and not including
compensation for that duty to one Circuilt
Clerk,

"In the event it 1s constitutional will I
be compelled to perform that duty in thils,
the busiest Circult Clerk's office in the
Third Class in the 3tate, without compensa=-
tion,"

The title of the billl clearly indicates that it applles
to all circult clerks of third and fourth class counties rela-
tive to providing for a parole commissioner in such counties
and fixing his duties and compensation, Thus the title of the
act reads as follows:

"AN ACT

"Providing for a parole comuissioner in
counties of the third and fourth class,
and fixing his duties and compensation.”

In the body of the act certain duties are provided for to
be performed by all circult clerks of third and fourth class
counties acting as ex offlclo parole commissioners. The question
which you have presented requires our determination whether or
not the Circuit Clerk of (Clay County, which has an assessed val-
uation in execess of $50,000,000, would be entitled to any con-
pensation for performing the dutles of parole commissioner in
view of Section 6 of the act, which reads:

"For the performance of all duties im=-
posed upon him as parole commissioner,
the clerk of the circult court shall re-
celve, in addition to all other compensa=-
tion now allowed by law, the following
compensation, payable out of the county
treasury:

"In fourth class countles where the assessed
valuation is less than five million dollars,
g8ix hundred dollars,

"In fourth class counties where the assessed
valuation is more than five milllion dollars,
seven hundred dollars.
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"In third class counties where the assessed
valuation is more than ten million dollars
but less than twenty-five million dollars,
eight hundred dollars,

"In third class counties where the assessed
valuation is more than twyenty-five million
dollars but less than fifty million dollars,
nine hundred dollars."

Section 8, Article VI of the Constitution of Hissouri, is
a mandate for the Legislature to pass legislation for the or-
ganization and classification of counties in this state, with
the limitation that the number of classes shall not exceed four
and that a law apgiicnble to any county shall apply to all
counties in the class to which such county belongs, Thus the
constitutional provision reads;

"Provision shall be made by general laws
for the organization and classification

of counties except as provided in this
Constitution, The number of classes shall
not exceed four, and the orgen lzatlion and
powers of each class shall be defined by
general laws so that all counties within
the same class shall possess the same
powers and be subject to the same restric-
tions. A law applicable to any county
shall apply to all countles in the class
to which such county belongs."

In compliance with the above constitutional provision the
General Assembly enacted Section 48,020, RS¥o 1949, which places
all counties within four classes and provides, in part, that
those counties now having or which may hereafter have an assessed
valuation of $10,000,000 and less than $50,000,000 shall be third
class counties, Section 18,020 provides:

"All counties of this state are hereby
classified, for the purpose of establish-
ing organization and powers in accordance
with the provisions of section 8, article
VI, Constlitution of MNissouri, into four
classes as follows:

"Class 1. All counties now having or which
may hereafter have an assessed valuation of
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three hundred million dollars and over shall
be in the first class,

"Class 2. All counties now having or which
may hereafter have an assessed valuation of
fifty million dollars and less than three
hundred million dollars shall be in the
second class,

"Class 3, All counties now having or which
may hereafter have an assessed valuation of
ten million dollars and less than TIirty

million dollers shall ve in the third class,

"Class L. All counties now having or which
may hereafter have an assessed valuation of
less than ten million dollars shall be in
the fourth class,"

Although Clay County has had for the last four years an
assessed valuation in excess of {50,000,000, which is the
maximum assessment for a third class county, it still must be
classified as a2 county of the third class, Under Section
48,030, RSHo 1949, Clay County must be classified as a third
class county until its assessed valuation in excess of

50,000,000 has occurred for five consecutive years. Section
8.030 thus provides:

"For the purpose of determining the initial
class of the various counties, the assessed
valuatlions of the respective counties as

set forth on pages 333 to L0O of the 'Journal
ol the BSoasrd of Equalization of the 3tate of
liissouri for the Year Ending December 31,
19Llt shall be used; provided, however, that
hereafter no county shall be deemed as moving
from a lower class to & higher class or from
a higher class to a lower class until the
assessed valuation of sald county shall have
been such as to place 1t in such other class
Tfor five successaive years; provided further,
that the change from one classification to
another shall become effsctive at the begin=
ning of the county fiscal year following the
next general election alfter the certification
by the state equalizing agenecy for the firfth
successive year that sald county possesses an
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assessed valuation plaeing it in another class;
provided further, that if a general election
shall be held between the date of such certifi-
cation and the end of the current fiscal year,
such change of classification shall not become
effective until the beginning of the county
fiscal year following the next succeeding gen-
eral election,"

Consequently, in construing 8.C,S.8.B, No. 227, Clay County
must be econsidered a county of the third class,

In answering the question which you have presented our task
is to construe the above blll, applying the appropriate rules of
statutory construction,

The paramount rule to be followed in construing a statute
is to ascertain the intention of the Legislature and give a
construction of the law in compliance therewith, The appellate
courts of this state have many times so held,

Another rule is to favor a construction which would tend to
avoid injustice and absurd results and to apply a construction
which would be in harmony with reason,

In Fischbach Brewing Co., v. City of St. Louls, 231 lio. App.
793, 95 S.W. (2d4) 335, l.e, 339, the court said:

" % 2 = A cardinal rule of statutory con-
struction is to give effect tec the legisla-
tive intent, where ascertainable; another
is to favor such a construction which would
tend to avoid injustice, oppression, and
absurd and conflscatory results and be in
harmony with the rule of reason, #* % ="

In State ex rel. Hammer v, Wiggins Ferry Co., 208 Mo. 622,
106 S.W. 1005, the court, at Mo. l.c. 640, said:

" 3% % # That which 1s within the meaning of
a statute 1s as much a part of it as if 1it
were written therein, Judge Scott stated
the same rule in this language: *'A thing
which is in the intention of the makers of
a statute is as much within the statute as
if it were within the letter.t # 2 =W
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In State ex rel, Webster Groves Sanitary Sewer Dist. V.
smith, 342 Wo. 365, 115 S.W. (2d4) 816, the Supreme Court declared
that the strict letter of the act must yield to the manifest
intent of the Legilslature. So, at S.W. l.c. 823, the court saild:

" % s % In construlng an act, the true
intentlon of the Iframers must be lollowed,
and where necessary the strict letter of
the act must yleld to the manifest intent
of the Leglislature. # % «"

As heretofore polnted out in the title of the act we are
considering, the clearly declared purpose of the law is to provide
for a parole commissioner in all countlies of the third and fourth
class, fix his dutles and provide for his compensation for per-
forming said duties in all of sald counties, The performsnce of
the duties of parcle commissioner 1s imposed on all eircult clerks
of third class counties, ineluding Clay County, although 1its
assessed valuation is in excess of {50,000,000.

In reading Section 6 of the act, the manifest intent of the
Legislature was to increase the compensation of the ecircult
clerk for performing the duties of parole commissioner in coun=-
ties with the greater assessed valuation, Consequently, to
construe the act as to preclude the Circuit Clerk of Clay County
from receiving any compensation for performing sald duties would
be inimical to the legislative intent, It would border on
absurdity to say that the Legislature intended to fix a compen=-
sation for performing the duties of parole commissioner in
counties of lesser assessed valuation, but, without justification
or reason, lntended to deny compensation for performing the sane
duties in the third class county of the highest assessed valuation.

Therefore, to give a just and reasonable construction to the
act, and one which we believe 1Is consonant with the Iintent of the
lawmakers, we must conclude that the Circult Clerk ol Clay County
is entitled to the maximum compensation as provided in the act
for performing the duties of parole commissioner in third class
counties,

A Turther basis for giving such interpretation to the act
is to avoid giving it a construction as would render it uncon-
stitutional,

The appellate courts of this state have many times held that
statutes must, if reasonably possible, be construed to be con=-
stitutional, and that if there are two possible constructions,
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the one which would uphold its validity would be adopted rather
than the one which would defeat it, Paerveldt & Honig Const,
Co, V. Dye Candy Co,, 357 Mo. 1072, 212 S.W. (2d) €é5; zinn v,
City of Steelville, 351 Mo, 413, 173 S.W, (2d) 398; Kelly v,
Howard, 233 Mo. App. 47k, 123 S.w. (2d) 58k.

In the case of Colley v, Jasper Co.,, 337 Mo, 503, 85 S.W.
(2d) 57, the Supreme Ccurt of Missouri was considering the con-
stitutionality of a law fixing the compensation of county super-
intendents of schools in cocunties having a population over
100,000 and less than 350,000 at $6,000 per year. Under this
classification the law only applied to Buchanan, Greene, Jasper
and 3t, Louls counties, and it did not apply to Jackson County
which had a population in excess of 350,000, Consequently, in
Jackson County the county superintendent could only be paid
$2,250 per year under another general law fixing this amount of
compensation in countles having a population over 50,000, The
court first pointed out tnet the duties to be performed by such
officlal in all five counties were essentially the same and
that there was no reasonable basis for ¢lassiflying Jaclkson
County in a lower bracket insofar as fixing the compensation
of the county superintendent of schools was concerned, The
court then declared the act unconstitutional as being a special
law prohibited by Subdivisions 32 and 33 of Section 53 of
Article IV of the Constitution of 1875, These constitutional
provisions are contained in our 1945 Constitution, without
changs in substance, in Subdivision 30 of Section 4O of Article
III and Section {1 of Article III. At S.W. l.c, 62 the court
said:

" % % » We are unable to find in the matters
urged by appellant or in the facts and data
submitted by the record any substantial dif-
Tferences in the situation and conditions
pertaining to the office of county superin-
tendent of schools In Jackson county as com=-
pared with the counties coming within the
operation of section 946l that could afford
- & reasonable or sound basis for classifying
Jackson county in a lower bracket as regards
the county superintendent's salary than the
counties ineluded in the act. That is sufl-
ficlent to condemn the act in guestion as a
speclal law prohiblited by subdivisions 32
and 33, section 53, article lj, of the Con-
stitution, And we think it may well Dbe sald,
also, that, in view of the facts and cir-
cumstances above mentioned, sald act is not

-8-
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uniform in 1its operation. Whether or not
a general law could be made applicable 1is
by express provision of the Constitution a
Judielal question, That i1t could be we
think 1s clear, as evidenced bg the fact
that a ganernl law, section 9463 (Mo. St,
Ann, Sec. 9463, p. 7257), had been enacted
and was in force for ears prior to
the passage of section 94bh, # » # It is
our opinion, and we hold, thnt said section
946l (Mo. St. Ann, See., 946l p. 7258) is
unconstitutional and void, # = ="

In the act we are considering there would be no sound basis
for execluding Clay County, a county of the third class, from
coming within its provisions insofar as compensating the eircuit
clerk acting as parole commissioner is concerned. The circuit
clerk in Clay County will DLe performing essentially the same
duties while acting as parole commissioner as will the circuit
clerks in other cocunties of the third class,

Were we to determine the legislative intent as excluding
Clay County we would be constrained to serlously consider that
portion of the aect providing for compensation as special legis-
lation prohibited by the Constitution, and if such was true,
such portion of the act would be unconstitutional,

In line with the authorities heretofore cited we must give
a construction to the law in question rendering it constitutional,
if at all possible, We Tirmly believe it was the intent of the
Legislature to provide compensation for circult clerks acting as
parole commissioner in all third class counties, Thls intent
must be followed even if it necessitates the strict letter of
the act yielding thereto.

CONCLUS ION

In the premises, it is the opinion of this department that
under 5,C.3.3.B, No. 227 the Circult Clerk of Clay County 1s
required to perform the addlitional dutles as ex officlo parole
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comnissioner, and for the performance of said duties he is
entitled to receive the maximum compensation provided for in
the aet for third class counties,

Respectfully submitted,

RICHARD F, THOMPSON

Asaistant Attorney Ceneral
APPROVED:

J. E. TAYLOR
Attorney CGeneral
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