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CONS~}TUT~ONAL LAW: 
I 

CIRCUIT CLERK: 

COUNTIES : 

\ 
\ . 

Circuit clerk of third class county 
having assessed valuation in excess of 
$50~000 1 000 shall perform duties as 
ex of ficio parole commissioner and 
rece ive maximum compensation as pr ovided 
for third class counties under s.c.s.s . B. 
No . 227 , enacted by the 66th General 
Assembly. 

FILED 
r.arch 4, 1952 

~' 
aonorable Robert G. Kirkland 
Prosecuting Attorney 
Clay County 
Lioert y , :.issouri 

Dear Sir : 

This will acknowledge receipt of your request for an 
official opinion upon questions raised in t he attached l etter 
of the Circuit Clerk of Clay County, ~issouri , Mr . Clifford 
G. Hall. That l etter requests a construction of s.c.s .s.B. 
No . 227 as passed by the 66th General Assembl y , particularly 
as it applies to the clerk of the circuit court in a third 
class county having an assessed valuation exceeding $0 , 000,000. 
The per tinent part of said request reads : · 

"In setting up compensation in the various 
counties the Bill states as follows to -wit : 
Counties with assessed valuation of 25 
~llion dollars or over and l ess than 50 
million doll ars , nine hundred dollars per 
year . Cl ay County •s assessed valuation 
for 1951 was 63 million dollars , being the 
fourth year with an assessed valuation of 
over 50 million dollars . It is my conten­
tion that we being a t h ird class County 
and third c l ass Counties having an assessed 
valuation of less than 50 million, even 
though we a r e on our fourth year with an 
assessed valuation of over 50 million, ~Y 
office woul d come under the elauao uhich 
incl udes Counties from 25 million to 50 
million dollars , until such time as we 
become a 2nd Class County. 

"If that isn ' t correct then I would like 
to have an official opinion on the con­
stitutionality of a bill making all Circuit 
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Clerks in third and fourth class Counties 
Parole Commissioners and not including 
compensation for that duty to one Circuit 
Clerk. 

"In the event it is constitutional will I 
be compelled to per~or.m that duty in this , 
the busiest Circuit Clerk•s office 1n the 
Third Class in the State , without compensa­
tion. " 

The title of the bill clearly indicates that it applies 
to all circuit clerks of third and fourth class counties rela­
tive to providing for a parole commissioner 1n such counties 
and fiXing his duties and compensation. Thus the title of the 
act reads as fo llows: 

"AN ACT 

"Providing :for a parole commissioner 1n 
counties of the third and :fourth class, 
and fixing his duties and compensation. " 

In the body of the act certain duties are provided :for to 
be performed by all circuit clerks or third and fourth cl ass 
counties acting as ex officio parole commissioners . The question 
which you have presented requires our determination whether or 
not the Circuit Clerk of Clay County, which has an assessed val­
uation 1n excess of $50,ooo,ooo, would be entitled to any com­
pensation for perfo~ng the duties of parole commissioner 1n 
view of Section 6 of the act, which reads: -

"For the performance of all duties im-
posed upon him as parole co~ssioner, 
the clerk of the circuit court shall re­
ceive , 1n addition to all other compensa­
tion now allowed by law, the following 
compensation, payable out of the county 
treasury: 

"In fourth class counties where the assessed 
valuation is l es s t han five million dollars , 
six hundred dollars . 

"In fourth class counties where the assessed 
valuation is ~ore than five million dollars, 
seven hundred dollars . 
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"In third class counties where t he assessed 
valuation is more than ten million dollars 
but less t han t wenty- five million dollars , 
e 1ght hundred dollars . 

"In third class counties where t he assessed 
valuation is .!tore than t went-y- five million 
dollars but l ess t han f ifty ~1111 Jn dollars , 
nine hundred dollars . n 

·. 

Section 8, Article VI of t he Constitution of Ltissouri , is 
a mandate for the Legislature to pass legislation for the or­
ganization and classificat~oo of countie s 1n t his state . with 
t he l imitation tho.t the numoer of classes shal l not exceed four 
and that a law applicable to any county shall appl y to all 
counties in the class to which such county belongs . Thus the 
constitutional provision reads: 

"Provision shall be made by general l aws 
for the organization and classification 
of counties except as provided 1n this 
Constitution . The number of classes s~All 
not exceed four, and t he orgec i zation and 
pow~rs of each class shall be defined by 
general laws so that all counties within 
the same class shal~ possess the same 
powers and be subject to the same restric­
tions . A law applicabl e to any county 
shall apply to all counties in the class 
to which such county belongs . " 

In coopliance with t he above constitutional provision the 
General Asse~bly enacted Section 48 . 020 , RS~o 1949 , which places 
all counties within four classes and provides, in part , that 
those counties now having or which may hereafter have an assessed 
valuation of $10, 000 , 000 and l ess t han ~50,000 ,000 shall be third 
class counties . Section 48 . 020 provides: 

"All counties of this state are hereby 
classified, f or t he purpose of establish­
i ng organization and powers in accordance 
with the provisions of section 8 , article 
VI, Constitution of Uissouri , into f our 
classes as follo~s : 

"Class 1. All counties now havl.ns or which 
cay hereafter have an assessed valuation of 
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three hundred million dollars and over shall 
be in the f i rst class . 

" Class 2 . All counties now having or which 
may hereafter have an assessed valuation of 
fifty million dollars and less t han three 
hundred million dollars shall be in the 
second class . 

" Class 3, All counties now having or which 
may hereafter have an assessed va luation of 
ten million dollars and less than fifty 
million dollars shal·l be in the third elass . 

"class 4. All counties now having or which 
may hereafter have an assessed valuation of 
l ess than ten million dollars shall be in 
the fourth class . n 

Although Clay County has had for the last four years an 
assessed valuation in excess of $50,ooa,ooo, which is the 
maximum assessment for a third class county, it still must be 
classified as a county of the third class . Under Section 
48. 0)0, RSMo 1949, Cl ay County must be classified as a third 
class county until its assessed valuation in excess of 
$501 000 1 000 has occurred for five consecutive years . Sectton 
48. 030 thus provides: 

"For the purpose of determining the initial 
class of the various counties , the assessed 
valuations of the respective counties as 
set forth on pages 333 to 400 of the •Journal 
of the Board of Equalizat:}.on of the State of 
Missouri for the Year Ending December 31, 
1944' shall be used; provided, however , that 
hereafter no county shall be dee~ed as moving 
from a lowe·r class to a higber class or from 
a higher class to a lower class until t he 
assessed valuation of said county shall have 
been such as to place it in such other class 
for f ive successive years; provided further. 
t hat the change from one classification to 
another shall become effective at the begin­
ning of the county fiscal year following the 
next general election arter the certification 
by the sta te equalizing agency f .or the fifth 
successive year that said county possesses an 
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assessed valuation placing it in another class; 
provided further , that i f a general election 
shall be held between ~he date of such certifi­
cation and the end of the current fiscal 1ear, 
such change of classification shall not become 
effective until the beginning of the county 
fiscal year following the next succeeding gen­
eral election. " 

Consequently, in construing s.c.s .s . B. No . 227, Cla1 County 
must be considered a county of the third class . 

In answering the question which you have presented our task 
is to construe the above bill , applying the appropriate rules of 
statutor1 construction. 

The paramount rule to be followed in construing a statute 
is to ascertain the intention of the Legislature and give a 
construction of the l aw in compliance therewith. The appellate 
courts of t h is state have many times so hel d. 

Another rule is to favor a construction which would tend to 
avoid injustice and absurd results and to apply a constr uction 
which would be in harmony with reason. 

In Fischbach 3rewing Co . v . City of St . Louis , 231 Mo. App . 
793 , 95 ~ . 1:1 . (2d) 335 , l . c . 339, the court said: 

" ~· * * A cardinal rule of statutory con­
struction is to give effect to the legisla­
tive intent, where ascertainable; another 
is to favor such a construction which would 
tend to avoid injustice, oppression, and 
absurd and confiscatory results and be in 
harmony with the rule of reason. * ·~ *" 

In State ex rel . Hammer v . ·•Iiggins Ferry Co., 208 llo . 622 • 
106 s . w. 1005, the court, at r~o . l . c . 640, said: 

" ·;:- * {~ That which is within the meaning o£ 
a statute is as much a part of it as if it 
were written therein. Judge Scott stated 
the same rule in this language : ' A thing 
whieh is in tho intention of the makers of 
a statute is as much within the statute as 
i f it were within the letter. • '.l- ~J. on." 
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In Stack v . General Baking Co., 283 Mo. 396. 223 s .w. 89, 
the court set out several rules of statutory construction whieh 
must be followed in interpreting the statute. Thus, a.t s.w. 93, 
it was said: 

n As said by this court in the case of ~eentry 
v . McVoy, 206 Mo. loe. cit . 68, 103 s.w. 946, 
quoting from an ~arlier case: 

" ' The lett~r of a statute may be enlarged or 
r estrained, according to the true intent of 
the framers of the l aw.• 

* * * 
n In case of St. Louis v . Christian Brothers 
Colleg·e, 257 Mo .. .541J loc . cit . 552, 165 
3 . ·~1 . 10.57, it was held: 

u , It is permiss-ible in arriving at the in­
tent of~ the lawmaker to elther expand or 
limit the meaning of his words, when it 
becomes necessary to make the l.aw harmonize 
with reason.• 

"It was said by Judge Lamm in case of Rutter 
v . Carothers, a23 Mo . 631, loe . cit . 643, 
122 s . ~ . l05o, 1060 : 

"•Those are recognized canons of construction 
which ordain that the naked letter of the law 
must gently and a little g ive way to its ob­
vious intendment; that those who interpret 
the laws must not impute injustice to the l aw­
maker by s o interp~eting his language as to 
unneqessarily produce har.sh a.nd unreasonable 
results, or impute to him a disposition cal­
lo~s to natural justice. • 

"Judge Walker heldr .in the case of Johnston 
v. Ra gan, 265 Mo. q.2Q , loc . cit • . 435, 178 
s . ~Y. 159, 163: 

" •Statutes are not to be conatrued so as to 
result in an absurdity or to impose unne-ces­
sary burdens • ' n 
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In State ex rel . Webster Groves Sanitary Sewer D1st. v . 
Smith, 342 Mo. 365, 115 s.w. (2d) 816, the Suprexw Court declared 
that the strict. letter of the act must yield to t he mani:fest 
intent of the Le gislature. So, a t s . ·;r. l . c . 823,. the court said: 

" ~" i~ '-r In construing an act , the true 
i ntention of the framers must be foll.o.w6'd, 
and where necessary the strict letter of 
t he act must yield to the man1!'est intent 
of t he Le gisla tur·e . ~~ * ~~" 

As heretofo.re pointed out in the title of the act we ar.e 
considering , the clearly declared purpose of the law is to provide 
:for a parole commissioner in a l l counties of the third and fourth 
c l ass , fix his duties and proVI<re for his compensation for per­
forming said duties in all o:r said counties . The per·formanee o:r 
the duties of parole commissioner is imposed on all circuit clerks 
or third class counties , including Clay county, although its 
assessed value. tion is in excess or $5o.ooo,. ooo. 

In reading Section 6 of the ae:t , the manifest intent of the 
Legislature was to increase t he compensation of tbe circuit 
clerk for performing the dutJ.es of parole commissioner in coun­
ties with the greater assessed valuation. Consequently , to 
construe t he act as to preclude the Circuit Cle ric ot' Clay county 
:from receiving anl' compensation for performing said duties would 
be inimical to the legislative intent . It would border on 
absurdity to say that the Legis~ature intended to fix a compen­
sation tor performing the duties of parole commissioner 1n 
counties of lesser asse ssed valuation, 'but, without justification 
or reason, intended to deny compensation f or performing the same 
duties in t he t h ird class county of th-e highest assessed valuation. 

Therefore, to g ive a just and r easonable· construction to the 
act, and one which we believe is consonant vJi th the intent of the 
la\mnakers , we must con~lude t hat the Circuit Clerk of Clay County 
1s entitLed to the maximum compensation as provided in the act 
for performing t he duties of parole commissioner in third class 
counties . 

A furth.er basis for giving su ch inter·pretation to the act 
is to avoid giving it a construction as would render it uncon­
stitutional. 

The appellate courts of this state have .many times held that 
statutes must, if reasonably possible, be construed to be con­
stitutional , and that if th~re are two possible constructions, 
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t he one which vould uphold ita validity would be adopted rather 
than the one which would def~at it . J~erveldt & Honig Const. 
co. v. Dye Candy co., 357 Mo. 1072 , 212 s •. • (2d) 65; Zirul v . 
C1ty of Steelville, 351 ~o. 413, 173 s •• (2d) 398; Kelly v . 
Howard, 233 Mo . App. ~74, 123 S.~. (2d) 584. 

In the case of Colley v. Jasper Co., 337 Mo. 503 , 85 s.w. 
(2d) 57, t he Supreme Court of 1ssouri was considering t~ con• 
stitut1onality of a law fixing the compensation of county super• 
intendents of schools in counties having a population over 
100, 000 and l wss t han 350, 000 at , 6 , ooo per year . Under this 
classification the law only applied to Buchanan, Greene , Jasper 
and s t, Louis counties , and it did not apply to Jackson County 
which had a population 1n excess of 350 , 000. Consequently , in 
Jackson County the county superintendent could only be paid 
~2 ,250 per year under another general law fixing t his uount of 
compensation in counties bavins a populat ion over 5o , ooo. The 
court first point ed out t .. a t the duties to be performed by such 
official in a ll f i ve counties were essentially the same. and 
t hat t here was no reasonable basis for classifying Jackson 
County 1n a l over oracket ins ofar as f1Xin~ t he co~ensation 
of tho county super intendent of schools \ras concerned. The 
court t hen declared t he act unconstitut ional as being a special 
lag prohibitod by Subdiv1sioD3 32 and 33 of Section 53 of 
Article IV of t he Constitution of 1875. These constitutional 
provisionB are contained in our 1945 Constitution , without 
chang3 1n sul:lstance, in Subdivision 30 o~ Section 40 of Article 
III and Section 41 of Article III . At ~ . 1. l . c . 62 the court 
said: 

" .~· .. :1- le are unable to f ind in t he mat ters 
urged by appellant or in the f acts and data 
submitted by the record any substantial dif­
ferences in t he situation and conditions 
pertaining to t he of fice of county superin­
tendent of schools in Jackson county as com­
pared with the count ies co~g within the 
operation of section 946~ t hat could afford 
a reasonable or sound basis for classifying 
Jackson county in a lower bracket as regards 
the county superintendent ' s salary t han the 
counties included in t he act . That 1s suf­
ficient to condemn the act in question as a 
special law prohibited by subdivisions 32 
and 33, s ection 53, article 4, of th e Con­
stitution. And we think it may well be said, 
also , that • in view of the faets and cir­
cumstances above mentioned, said act is not 
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uniform in its operation. 1Jhether or not 
a &eneral law could be made applicable is 
by express provision of the Constitution a 
judicial question. That it could be we 
thiruc is clear , as evidenced by the tact 
that a general l aw, section 9~63 (Mo . s t . 
Ann. Sec . 9~63 , p . 7257} , had been enacted 
and wao in force for many 1ears prior t o 
the passage or section 9464. * * * It is 
our opinion, and we hold• that said section 
9464 (Mo . St. Ann. See. 946~, P• 7258) is 
unconstitutional and void. * * *" 

In the act we are considering there would be no sound basis 
for excluding Clay County, a county of the third class , from 
coming within ita provisions insofar as compensating the circuit 
clerk acting as parole commissioner is concerned. The circuit 
cler k in Clay County will oe performing essentially the same 
dut ies while acting as parole co~issioner as will the circuit 
cle.rks in other counties of the third class . 

Uere we to determine the legislative intent as excluding 
Clay County we would be constrained to seriously consider that 
portion of t he act providinG for compensation as special l eg is­
lation prohibited by the Constitution, and if such \ms true, 
such portion of the act would t e unconstitutional. 

. In line with the authorities heretofore cited we must give 
a construction to the l aw 1n question rendering it constitutional , 
if at all possible. Ue rirmly believe it was the intent of the 
Legislature to provide co~ensation for circuit clerks acting as 
parole eomm.issioner in all third cl.ass counties . This intent 
must be followed even if it necessitates the strict letter of 
the act yielding thereto . 

CONCLUSION 

In the premises , it is the opinion of this departz:lent that 
under S. C. S. S. B. No. 227 the Circuit Clerk of Clay County is 
required to perform the additional duties as ex officio parole 

-9- · 



·, •. 

H9norable Robert G. Kirkland 

coinnlssioner, and ror the performance of said duties he is 
entitled to receive the maxfmum compensation provided for 1n 
the aet for third class counties . 

APPROVED: 

J . ..\. TAYLOR 
Attorney General 

RFT:ml 

Respectrully sub~itted, 

RICHARD F. THOMPSOn 
Assistant Attorney General 


