COM\.ISSTONERS QF ,
AGRICULTURE: Manufacture and sele of a frozen food
FOOD AND DRUGS ¢ product which contains vegetable fat
does not violate provisions of Section

196.705, RSMo 19l,9.
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Mre Joseph Te. Stekes

Director, Dairy Division
Daepartment of Agriculture
Jofferson City, Missouri

Dear Sirs

This W 11 acknowledge receipt of your request for
an of'ficial opinlon which readst

"section 156,850, RoMo 1949, defines ice
cream &8 a dalry product and a frosen mixture
containing several other main ingredients,
Secticn 196,705 nSlo 1949 prohibits the use
of olls or fats other tlan milk fat under
the name of said product or article of the
derivatives thereof or under any fictitious
or trade name whatsoever,

"this paregraph, it appears, prohibits the
comblration of vegetable olls with milk
solids, Attached hereto 1s a carton beling
used to package a frozen food product which
contains vegetable fats It 1s to be noted
that tlils carton is of the type that 1is
traditionally used to package ice cream

in, Also, i1t hes printed thereon aseveral
cuts which imply that the frorsen mixture

is belng merchandised as or in the semblance
of ice cresm, There is the traditional

ice cresm cone, 1lce cream soda, 1ice cresm
sundee, and the slice of ple which has on
it a portion of ice cresm,

"Also, it i1s to be notoed it statos on the
carton that the frozen mixtur. 1s not an
ice cre me The ingredients contalned in thils
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product are claimed to beg milk solids,
sugar, stabllizer, vegetable fat, and
certified color,

"An opinion is requested as to vhether

or noty first, the use of a vegetable oil
in combination with milk sclids constitutes
a viclation of Statute 196,705 RSMo 19.93
gecond, 1s the merchandising of this {rozen
sixture in violation of Section 196,835
RSMo 19L9 in view of the fact thst it is a
frozen mixture and does not conform to the
standards of ice cream, Also, 1in view of
the illustrations used to merchandise the
product, notwithatandin% the fact that the
words 'not an ice ercam'! are contalined on
the carton, Third, would the wording 'not
an ice eresm! relleve the manufacturer of
this produet of his regponsibilities even
thourh he misht merchandise the product

88 a frozen mixture and in the semblance

of ice croam?

"If the intent of Section 196,705 RS¥Mo 1949
was not to prohibit the combining of vepe=
table fats with milk products--=and if the
wording of this Statute 1ls not such as to
prohibit the samee«it would seam that manue
facturers could lepitimately use vepetable
olls in combination with other milk sollds

as found In such products ns cheecse or butter,

"Information is aval lable that points out
the favorable nutritive velue of milk fat
as compared to other fats of vegetable orisin,"

Your opinion request relates prinelpally to the frozen
food product which contains vegetable fat, so our opinion
shall pavticularly apply to wvhether this product comports with
the laws of Missourl relating to the manufacture and sale of
such product,

You ask three questions snd we shall answer them in the
order stated in your request,

First, you inquire if the use of a vegetable oll in com-

bination with milk solids constitutes a violation of Section
196,705, RSMe 1949, That section readss
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"It shall be unlawful for any persm,

firm or corporation, by himself or 1tself,
his or 1its agent or servant, or as the
servant or as agent of another to manufacture,
sell or exchange, or have in possession with
the intent to sell or exchange, any milk,
cream, emulsifled ecream, skim milk, buttere
milk, condensed or evaporated milk, powdered
milk, eondensed skim milk, or any of the
fluld derivatives thereof, or any of them,
to which has been added any fet or oil other
than milk fat, either under the name of

said produet or articles of the derivatives
thereof, or under any fictitious or trade
name whatsoever,"

For the sake of this opinion, we shall assume that the
ingredients shown on the carton enclosed with your request
are corrocte JIt shows therseson that the product contains milk
solids, suger, stabilizer, vegetable fat and certified
coloringe The foregoing statute prohibits the manufacture,
sale or exchange or possession with intent to manufacture,
sell or exchanpge any milk, cream, condensed or evaporated
milk, skim milk or any of the fluid derivatives thereof, to
which is added any fat or oil other than milk fat, elther
under the name of tiwe produet or articles of the derivative
thereof, It wuld be unlawful to manufacture and sell said
product if thils product can be classified as a derivative of
milk, The company further admits that the product does
contaln milk solids, In answering your request, it is
essential to determine what milk 18 and its contentse, To
do this, 1t is essential that we refer to some recognized
authority, and we cite the text of "Milk and Its Products"
by H, He Wing, Chapter 2, which sets out the composition
of milk and reads in parts

"The constituents of milk are numerous and of
diverse character, but may be easily classie
fied into a few well marked groups es followst
(a) water, (b} fats, ‘c) substances containing
nitropgen {(albuminoids), (d) sugar, (e) ash,
Excepting the water, they are coliectively
known as milk sollids, The solids exist partly
in solution, partly in semi-solution, and
partly in suspension n the water, Milk from
the various classes of animesls has the same
general constitution and properties, and
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varies only in the relative proporticns of
the various proximate constituents, Cow's
milk is typical of all milks, and as it is

the only milk used in processes of manufacture
in the United States, all of our discussions
have reference to it alone, # # # "

Webster's International Dictionary has defined "derivative"
as followst

"l, One that is derivedj anything obtained
or deduced from another,

"2, Chem, A substance so related to

another substance by modification or partial
substitution as to be regarded as theoretie
cally derived from 1t, even when not obtaine
able from 1t in practiceg thus, the amino
compounds are derivatives of ammonia,"

Also, the appsllate courts heve to a gr et extent followed
this definition, In State v. Wong Fong, 241 P, 1072, 75 Mont,
81, the court defined the word "derivative" as that which is
derived, anything obtalned or deduced from another, as
alkalied from cocoa leaves, is e derivaiive from cocoa leaves,

The primary rule cf conastruction of statutes is to
ascertalin and pglve effect to lawmakers?! intent and this should
be done from words used, if possible, considering the language
honestly and faithfully, See City of S&t. Louls v, Senter
Commission Compeny, 85 S.W.2d 21, 337 Mo. 238.

While 1t 1s true ice crcam is measured as a lisuid and
often milk solids are corsidered flulds, in view of the above
we must hold that in the manufacturing of thils product,
Section 196,705, ReMo 1949, is rot violated,

You next inquire if the merchandising of this frozen mixe
ture 1s in violation of Seection 196,885, Rolo 199, which roads:

"It shall be unlawful for any person, firm,
copartnership, assocliation or corporation to
whom or to which sections 196,850 to 196.830
apply, to manufacture, sell or offer for sale
ir. this state any frozen mixture, aas, or for,
ice cream which does not conform to the
standard prescribed in section 196,550,"

The forepgoing statute requires anyone before manufacturing
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ice ereaom to obtain a permit from the Commissioner of Agri-
culture, To answer the question, we rmst determine if the
product 1s an ice eream, While the carton that contains this
produect specifically states that 1t iz not an ice erocam, it
is well established that the mere statement to that effect

i1s not of 1tself sufficient if the metual ingredients, under
the law, show it to be ice cream. In other words, we must
look to the contents of the produce itself to actually deter-
mine if 1t is 1ce ercam and not Just take for granted the
statement of the manufaeturer, If the Cormlssioner of Agri-
culture 1s reéquired to not look beyond sueh statements of

- manufacturers as to vhat thelr products contain, it is easy
to sce that it would not be difficult to flount the law,
Apain assuming for the sake of thls opinlon, as we have no
other way presently of determining the ectual contents of
this product, thet it conteins the ingredlents shown on the
carton, 1tis conceded that this is a frozemn product contain-
ing milk solids which 1s, at least as shown above, a part of
milk, however not & derivative of milk, It also contalins
sugar and certiflied coloring which, under the law, are parts
comprising ice cream, However, it does not show any stiffeners
unless that is the same as a stabllizerj furthermore, 1t does
net contain milk fat, but does contaln vegeteble fat, So,
these last tvo ltems are missing, and, therefore, the product
carnot be declared an 1ce cream for the reason that it does
not contain all of the ingredients as required under Section
196,850, supra, So, we must hold that it is not an ice cream
as deflined by the statutes,

We think 1t unnecessary to enswer your last question as
we have covered that matter hereinabove,

CONCLUS ICN

Therefore, 1t is the opinion of this department that the
use of vegotable o0ll in the manufacture of a frozen food product
is not a violation of fection 196,705, RSMo 19493 thet the
merchandising of such frozen food product 1s not in vielation
of Section 196,885, nrSreo 1949, which provides that anyone manue
facturing or selling ice cream must first obtain a permit,
since this product is not an ice creamy that the mere statement
on & carton by the manufacturer that the product is not an
ice croam does not relieve the manufacturer of sald product
of his responsibllity under the law if in fact the product is
actually an ice cream. .

Respectfully submitted,

APTROVEDS

q E AUBR'Y R, HAMMETT, JR.

Assistant Attorney General
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Attorney General
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