STATE INCOME TAX: Director of revenue lacks power under Section

PROFITS FROM SALE OF 143.200, RSMo 1949, to make regulation that

BREEDING CATTLE: profits of individual ta er, from sale of

VALUATION: breeding stock or dairy&&e is to be assessed
at full value unless owned 12 months prior to
sale,

December 18, 1952
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Honorable Cecil T, Taylor
County fepresentative
Shelby County
Shelbyville, Hissourl
Dear Sir:
This is to acknowledge receipt of your recent request for a
%e’fl opinion of this department, which request reads in part as
ollows:

"1 would like to have, at your earliest
convenience, your official opinion on the
following matter,

"Mr. Te Re Allen, Cupervisor of the Income
Tax Division of the Dept. of Hevenue, has
recently ruled that the profit on breeding
stock or dairy stock, when owned and sold
as Capital Investment, is taxable at 1
unless it is owned 12 months or more."

As we understand the facts, a ruling has been made by the
director of reveuue to the effect that the profits realized from
the sale of breeding cattle for stock or dairy purposes shall be
assessed at full value for state income tax purposes, unless the
taxpayer has owned the breeding cattle for a minimum period of
twelve months prior to the sale,

Your objection to the rule is that it nullifies certain sections
of the statutes, and you cite us to Sections 143,100 and 143.200 Ride
1949, It is claimed that the director of revenue relies on the latter
section as his legal authority for making the ruling here in question,

while the opinion request does not expressly so state, we assume
that the particular inquiry for which such request is made is whether
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or not, under the above mentioned circumstances, the director of
revenue has been granted the power by Section lkj 200 to make such

ruling,

The opinion request fails to state whether the ruling, was
meant to apply to the individual citizen or resident taxpayer, but
for the purposes of our discussion we shall assume that the inquiry
was meant to refer to individual citizens or resident taxpayers,
and we call attention to Section 143.010, RSMo 1949, relating to
this class of taxpayers, Saild sectiou reads in part as follows:

"l, Every individuval, a citizen or resident
of this state, shall pay a tax upon BQEELE-
come received from all sources during the
preceding year in excess of the exemptions
herein provided,"

(Underscoring ours.,)

It is noted that the tax is based upon net income only, and
that Section 143,100, fSMo 1949, defines net income and reads in
part as follows:

"l, Income shall include gains, profits, and
earnings derived from salaries, wages or come
pensation for personal services of whatever

kind and in whatever form paid; and from pro-
fessions, vocations, businesses, trade, com=
merce, or sales or dealings in property, whether
real or personal, growing out of the ownershi

or the use of any interast in raal or personaf
property. : 8l ! 1

in couput'-g ths net income shall not
exceed one thousand dollars over and above gains
for the same period,"

(Underscoring ours,)

Section 143,200, supra, reads as follows:

"The director of revenue mai frescribo rgaiggﬁglg
rul ations for a stration of the
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shall follow as nearly as practicable the

rules and regulations prescribed by the United
States government on income tax assessments and
collections,"

(Underscoring ours.)

Ordinarily a public officer may be legally granted the power
by the legislature to make reasonable rules and regulations relating
to the duties of his office, so long as such rules or regulations
do not contravene the express provisions of any statutes, In this
respect it appears that the general rule has been stated in Volume
67, page 370, C. J. S., which reads as follows:

"Under some statutes an officer has express
authority to make rules and regulations, and
usually he has implied authority to adopt such
reasonable rules and regulations as are necessary
to the due and efficient exercise of the powers
expressly granted, In order to be valid, a rule

or regulation must be rcasonable, and imn accordance
with, subordinate to, and not im conflict with,
statutory provisions, The validity of a regulation
may also depend on the performance of certain pre=-

liminary conditions,
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"Powers conferred on a public officer can be
exercised only in the manner, and under the
circumstances, prescribed by law, and any
attempted exercise thereof in any other manner
or under different circumstances is a nullity,
* & %W

Section 143,200, supra, empowers the director of revenue to
make reasonable rules and regulations only "for administration of
the provisions of the laws relating to the levy, assessment, col=-
lection and payment of taxes on incomes * ¥ *,"

From the language used in this section it is obvious that the
intention of the legislature was that the rule making power of the
director of revenue should be confined to the subject matter speci-
fically provided, or that necessarily implied therefrom, and that
such rules are limited to thoseof procedure for the administration
and enforcement of the income tax laws, The standard for any rules
or regulations made by the director of revenue is provided by this
section, and any rules which fail to meet the standard thus [ixed

are a nullity,

-
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We are unable to find any Missourl decisions in point on the
rule making power of public officials, and particularly those of
the director of ravenue under abhove mentioned eircumstances,
consequently, we must look to the deeisions of the courts of other
states for authority. Ve here call attention to the ense of Duncan
Ve A.qn. Krull Co., 11l Pac. 2d 883, in which the court said at
loco ¢ 393

"Rules and regulations by an administrative
or exescutive offlicer or hody are always sube
ordinate to the terms of the statute and 1n
aid of the enforcement of its provisions,"

In the opinion of this casa the court quoted from 11 Am. Jure,
955, Sece 2l,0, as followss

"The general principle soverning the

conditicns under which the powver to make

rules and regulations may be delegated has been
stated as follows: A legislature, in enacting

a law complete in itself and desirmned to accomplish
the regulation of particular matters falling within
its jurisdiction, may expressly authorize an ndmin=
istrative cormmission, within definite valid limits,
to provide rules and regulations for the complete
operation and enforcement of the law within its
exprossed general purpose, S0 long as e policy

is laid down and a standard 1s established b

a statute, no unconstitutional delegation o
subordinate rules within proseribed limits and

the detoermination of facts to which the pollcy

a8 declared by the le-islature i1s to apply.

(Underscoring ours.)

It 1s our thought that the regsulation of the director of revenue
here in question is not a reasonable rule or regulation promulrated
for the purpose of enforcing the income tax laws of Milssouri, within

he meaning of “ectlon 113,200, supra, The rerulation fails to
measure up to the standard provided by this soction, in that it does
not fall within the limits of those mat ters upeon which the officer
has been empowered to make repulaiions, Instead of purely procedural
matters for the administration of the income tax laws, to wich the
officert's rule making power is limited, it is apparent that the
regulation goes far beyond such limitation and attempts to provide

a new methiod for the valuation of proflts realized from the ssle

of livestock held for breeding or dairy purposes, and that the
rerulation contravenes the provis!ons of Secticns 13,100 and 13,200,
supra, particularly that portion of the former section quoted and

s
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underscored asbove, It further appears that such ruling ignores

the term "net income," and sttempts to place a value on the profits
referred to in excess of those provided by Section 13,010 and
1),3,100, supra,

Lacking the power under Section 143.200, supra, to mske the
regulation, sald regulation of the director of revenue is a nullity,

CONCLUSION

It is, therefore, the opinion of this department that the
director of revenue lacks the power, under Section 1!,3,200, RSMo
19,9, to meke a regulntion that the profits realized by an
individual taxpayer from the sale of breeding stock or dairy stock
shall, for the state income tax purposes, be assessed at full
value unless sald stock was ownaed for a period of twelve months
prior to the sale,

Respectfully submitted,

PAUL No CHITWOOD
Assistant Attorney General
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Attorney Genersl
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