
DIVISJUI11 C E'>!.:ALTH : It is the duty of the Direci.or of ';;he Division 
of l-!eal th to enforce 313::: tior JlS . 080 , P ,1·fo 
1949 , throu'~lO'lt the State of' ;ass~uri , in ~ll 
ci ti0 s , :..nc ludin,.,. tl-Jo ~e unoer spe c1al cons t1 tu­
tion13.l c~art'r , except as to hotels of' fire ­
proof const""".lction of' fl'lo.,..e than tl-_ree stories 
in hei~ht situ ~ted in cities now hnv:n~ Pire 
~::1d builO.in- OI'dinance rer;ulations ar..d ·:(~ich 
are e rcc ted and r1ain ta.~..ned in compliance r:i th 
snc 'b "'ire an<i bui luin- ordinances . Fl LED 

January Jl , 191,3 

J- .Y /-5:3 

Hono re.ble Ja:nes 11 . A!Tlos 
.:,)1rec tor 
J ivision of Health 
Jefferson City, Mi ssouri 

Door vir : • 

This department is in receipt of your request for 
an official opinion . You thus state 10ur request : 

"We t~ould like to call your attention 
t o the fact that the Bureau of Food and 
Drur s , Di vision of T!e al t h , w~o has been 
enforc inr.; tho State notel Laws , has ob­
tained a certification from tho var1ous 
cities , that they ere inspecting such 
hote l s under their city building codo or 
c i ty f i re ordin~~ces and when tho Bureau 
of Pood and ~rues has received such a 
wri tten cert ifica t ion, has in accordance 
with the Statutes oc coptod t"'lis ao cot'lply­
inr, with S~c ~3~.080 levised 3tatutos 
of f'i s sour 19!/9 . ) _) .... 

"In discussinc the cer t i fication of ho tels 
under this Section with tho personne l of 
Kana no City, Hi soouri , \re were advi sed 
that the City \ ttorney hns eJta.:r.inod the 
l aws ln regard to this mattor and tho at­
tached opinion has bean sub~ tted to us . 

"',ie \'fould like to requos t that you examine 
this opinion and advise us \Vhe ther you con­
cur with the attached interpretation. If , 
after ex~in[ said opinion, you differ 
in re"ard to this matte r , woul d you pl ease 
~ iva us an official opi nion concorninr our 
l e r a l resoons ibilities under Section 31$ . 080 . .. 



Honorable James R. Amos : 

The opinion~ the City Attorne y of Kansas Clty, to 
which reference is made above , is also rece ived. 

At t r is point we t ake note of the fact tha t the City 
of ~ansas City is operating under a s oecial constitutional 
cbartP.r. 

You inquire par ticularly reg~rding the responsibi l itie s 
of the Director of the Division of Public Health r egarding 
er1orcement of Section 315.080 , PSNo 1949. The above sec ­
t ion applies to hote ls more t han t hree stories hi~h, provides 
that such hot els shall be built in a ~rticular manner in 
some respects , and sets for th in detail the manne r of con­
s truc tion of fire escapes i n such hotels . The section con­
cludes with the sta tement : 

" ~:- ~; i:· provided , however , that none of 
the provisions of t'~is section shall 
apply t o and be binding on hote ls of 
fireproof construction situated in 
citie s now having f ire and building 
ordinance regul stions , and which are 
erected and maintained in compliance 
with such fire and building ordinances . n 

ibds l atter clause clearl y excepts from the provisions 
of Sec tion 315 .080, supra , ho tel s of fireproof construction 
locate d in ci t i e s which have fire and bui lding ordinance r egu­
l ations . The City of Kansas City , which has such r e gulations , 
woul d the refore be an e xception f rom the provisions of Section 
315.080 , supra . Thus far t he situation seems t o b~ c l ear . 

ife no1'1 turn to Sec tion 315.030, RSl..lo 1949. That section 
reads : 

"1 . The direc t or of the division of 
health s hall enforce the pr ovis ions 
of sections 315.010 to 315. 230 and all 
inspec tion statutes and val id municipal 
ordinances or regul ations properly con­
strued as appl ying to ho t els . 

"2 . The direc t or shall keep a complete 
set of books for public use and inspec ­
tion, s howing the condition of each hote l 
inspec ted , toge ther with the name of the 
owner, proprietor and manaf e r t hereof , 
and s r owing i t s sanitary condition , the 
condition of i ts f ire escapes , and any 
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~onorable James ~ . ft~~s : 

other info~ation for the betterment of 
the public service . 11 

Since Section 315. 080 is embraced in the sect~ons 
enum~rated above (315 . 010 to 315 . 23G) it is clear that 
it is the duty of the ~irec tor of the ~ivision of Health 
to enforce Sec tion 315 .080 , supra, in all places in the 
state and as to all hotols in the state except as to 
"hotels of ~!reproof cons t ruction sit~ated in cities 
non having fire and buildinG ordinarrce regulations , and 
which are erected and main tal ned in cot!lpliance w1 th such 
fire a.'>ld buildinc ordinance . " 

Thus far the situation is aiso clear, since no one 
would question the rieht of the state to make certain ex­
cep tions to the ~revisions of a general law. 

~Je now turn to Sections 320 . 020 and 320 .030 , --suo 1949 . 
Section 320 . 020 , "qSJ~o 1949 , roads as follows : 

" .l"!en fire escapes are to be a ttacbed to 
buildinrs within a city, t~ey s hall be 
constructed under the supervision of and 
subject to the approval of the co~issioner 
or superintendent of public buildings with­
in such city, and .f there be no such office 
within such city, they shall be subject to 
the approval of tho chief of the fire depart­
ment of such ci ty . ~.he never a fire escape 
attached to any building located w~thin a 
city shall , upon inspection by the commission­
er or super intendent of public buildings , or 
chief of the fire depar~ent of such city, 
be found in an unsafe and dangerous condition, 
the owner, lessee , proprietor or keeper of 
said building shall forthwith rebuild or re­
pair same or replace same in safe condition, 
upon written notice of such co~~ssioner or 
supe rintendent . .:11en f ire escapes are to be 
attached to buildings not within the limits 
of any city, they shall be subject to the 
approval of the sheriff of the county in 
which such building is l ocated. And should 
such fire escape , through age or otherwise , 
be or be co~e unsafe or danyerous , the same 
s~all be repaired and placed in safe condi ­
tion, upon written no t ice by said sheriff 
to the person in charpe of such building . 
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Honorable J ame s ~ . Amos : 

Al l fire escapes s~all have proper and 
safe balconie s for each story thereof , 
surrounded on the sides with wire bank and 
pipe r ail not less than three feet in 
heicht , with openin~s f rom the building 
to said balconie s . \lhenevcr a stair fire 
escape is to be constructed, the stairway 
shall , where practicable , be of an angle 
of not more than fifty- five degrees and 
construc ted so as to be pl aced on a blank 
wall . The s tair f i re escape s hal l be pro­
vided with one or ~ore landings in each 
story, and enclosed on the sides with wire 
bank and pipe rail not l ess than t hree 
feet in hei~ht and runclng on the same 
anele as the stairs . " 

Section 320 . 030, RS 'o 1949, reads as fol lows : 

"The nunber of fire escapes t o be attach­
ed to any one buil ding, as reauired in 
this chap ter, shall , when the buil ding 
is located within a city , be determine d 
by the c ommissionr r or supe rintendent of 
public bui ldin" s within such city, and i f 
there be no such officer in such city, 
then by the chie f of the fire departl:lent 
of ~uch city; ?rovided, however , that all 
buil dings of non- fireproof construction 
three or more stories in hoi~ht, used f or 
nanufacturing purposes , hotel s , dorcitories , 
school s , seminaries , hospi tals or asylums , 
shall 'have not l oss than one fire escape 
for every fifty persons or fraction there ­
of , for whom workinc , sleeping or living 
accon odations are provided above the 
second story, and all public hal l s which 
provi de seating room abovo tho f irs t or 
ground story, shal l have such number of 
fire escapes as shall not ~e less than 
one fire escape f or every ono hundred 
persons , c al c ul3 ted on the seating capac! ty 
of t he hall , unl ess a dif ferent n~bor is 
authorized in writing by tho co~ssioner , 
or superint endent of buildin~ s , or the chief 
of the f i re department , or the sheriff of 
the county , a s the case ~ay be . " 
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Honorable James R. Amos : 

It is plain that the above two sections do , in some 
particulars , fix the powers and duties of some municipal 
offices , to- wit, the co~issioner or superintendent of 
public buildings or if there be no such offices , then the 
chief of the fire department , in respect to the construc ­
tion of buildin~s within tho municipali ty . 

Section 22 of Ar tic le VI , of tho 1945 Uissouri State 
Constitution, roads as follows : 

"No law s hall bo enacted creating or 
fixing the powers , duties or compensa­
tion of any municipal office or employ­
mont , for any city framing or adopting 
its own charter under this or any pre­
vious Constitution, and all such offices 
or employments heretofore created shall 
cease at the end of the tol"'!l'ls of any pre ­
sent incumbents . " 

It would appo a r that Sections 320 . 020 and 320 . 030, 
su~a , do what Section 22 of Articl e VI of the Missouri 
State Constitution, supra , says c~~not be done , insofar 
as special constitutional charter cities are concerned. 
Of course , t.hen the statute is in conflict with the Con­
stitution the statute must give way and becomes null and 
void . 

It is the c onc l usion of this department that it is the 
duty of the Direc tor of the Division of Health to enforce 
Section 315. 080, RSJI.o 1949, throughout the State of Hissouri , 
in all cities , including those under special constitutional 
charter, except as to ho t e ls of fireproof construction of 
more than three stories in height situated in cities now 
having fire and building ordinance re&:"Ula tiona and TThich 
are erected and oaintained in coopliance ith such fire and 
building ordinances . 

The foregoine opinion, which I hereby anprove , was pre­
pared by rriY Assistant, I r . Rul""'h P . ' 11lliamson. 
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Yours very truly, 

JOHN M. DALTON 
Attorney General 


