
COUNTY HEALTH CENTERS : TRUSTEES ' 
LIABILITY FOR MEDIC AL AND NURS ING 
1Jl'.ALPRACTICE : 

Board of Trustees of Cour.ty health 
Center, or members , when performing 
statutor y duties, act officially. 

FILED 

Not legally liable f or medical or 
nursing malpractice allegedly com­

mi tted by board , or members during performance 
of official acts . But i f board di rects , parti­
cioat es i n , or subsequent ly rati f i es acts of 
malpractice of its personnel , or knowingly 
employes doctors and nurses lacking necessary 
professional qualifications , experience and 
fitness t o perform ass i gned duti es , then 
board , or members engagi ng in such activi ties 
would be personally liable to patient i n jured 
by malpractice of said personnel. 

May 7 , 19 53 

Honorable James R. Amos 1 f·1 . D. 
Director 
Division of Health 
Jeffer son City, Mi ssouri 

Dear Sir: 

This is t o acknowledge receipt of your r ecent request for 
a l egal opinion of t his department, which reads as f ollows: 

" Attached her ewith is a l etter which is 
self-explanatory. There ar e several other 
health units in the state where the respons i­
bility is vested in the Boards of Trus t ees. 
It is expected t hat this number will i ncr ease. 
For that reason we bel ieve t ha t an ooinion 
f r om your of fice concer ning t he extent of the 
liability of a Board of Trustees or i ndivi dual 
members f or t he acts of t he health per sonnel 
woul d be very hel pful. " 

Subsequently to t he dat e of your letter requesting our 
oninion on t he above- stated sub ject-matter, you have clari f i ed 
your inouiry both by letter, and oral ly in confer ence with per­
sonnel of t his dena r t ment i n char ge of writing said opinion. 

~rom such cl arification it a ppears that the specific inquiry 
originall y intended, i s whet her or not t he Board of Trust ees of a 
County Health Senter, or t he indi v i dual ~embers ther eof , ar e l egall y 
liabl e f or acts of medical or nursing malpractice all egedly committed 
by sa i d Boa r d , or i ts i nd i vi dual member s , when performing the duties 
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i mposed upon them by l aw , and also the liability of the Board 
of Trustees or its individual members for acts of medical mal­
practice which might be committed by employees of the health 
center appointed by said Board of Trustees . 

The t e rm "malpractice"! hasbeen defined in Words and 
Phrases, Volume 26, page 248 , as follows : 

"'~1alpractice' means any professional 
misconduct , unreasonable lack of skill 
or fidelity in professional or fiduciary 
duties evil practice, or illegal or 
i mmorai conduct. Gregory v. Mcinnis, 
134 S. E. 527 , 529, 140 S . C • 52., If · 

Since the inquiry was meant to refer to acts of malpractice 
of the P~ard or individual members as it relates solely to medical 
a.nd nursing malpractice , our further discussion will be limited 
to that type of profess ional misconduct. 

With ref er ence to act s of malpract ice committed by member s 
of the medical profess ion , in the case of Isenstein vs . ~~lcomson, 
234 N. Y. S. 52 , at 1 . c . 53 , i n defining the meaning of malpractice , 
the cour t said : 

"Malpractice signi fies bad practice on 
the part of certain i ndividuals who treat 
injuries to the human body , eit her throu&1 
l ack of skill or neglect to appl y it. Here 
are some of the definit ions recognized by 
the medical prof ession : ' Negligent acts 
on the part of a physician or surgeon in 
treating a patient , by means of which such 
patient ·suffers death or (unnecessary) in­
jury,' Witthaus & Becker Med. Juris, (1894) 
73, 76 ; ' mistreat ment of a disease or injury 
through i gnorance , carelessness 1 or criminal 
i ntent ,' Stedman ' s Med . Diet . \ 8th ~d . ~924) 
589 ; ' improper treat ment through carelessness , 
or ignorance , or intentionally,' Gould's Med. 
Diet . (2d Ed . 1928) 757. Though these are 
medical works , it i s noticeable that the t wo 
later definitions do not confine the acts to 
physicians and sur geons . In ~onohan v. 
Divinny, supra , the learned justice (Staley! 
J .) stated that , 'in relation to the medica 
profession , i t has been appl i ed , not only to 
duly licensed physicians and surgeons , but to 

- 2 -



Honorabl e J ames R. Amos , M. D. 

i r r egular practitioners as well , and also 
to nurs es , mi dwives , and apothecaries .' 
He then proceeded to extend it , under the 
very statute we are now considering to 
chiropractors in an action for injuries 
' unskillfully , negligently, and willf ully' 
caused. " 

Agai n , in the case of Grainger vs . Still , 187 .o . 197 , 
medi cal malpractice was defined at 1 . c . 213 , as follows : 

" ' Malpractice is the bad professional 
treat ment of disease , pregn~ncy , or 
bodily i~jury , fro~ reprehensible i g­
norance or carelessness , or with criminal 
intent .' " 

Within the meaning of the law, a trustee i s one who occupies 
a f i duciary position and holds the l egal title of property f or 
the benef it of another . The same ~~neral i dea , with s ome modi ­
fications , preva ils with reference to the Board of Trust ee& of 
a County Health Center , but it must be remembered that the qual i ­
fications , powers , and duti es of such trustees have been set out 
by statut es , particularly Sections of t he 19 51 Laws of Mi s souri , 
as f ollows : 

Sections 205. 030 ; 205 .045 ; 205. 046; 205 ;060 ; 205 ;070 ; 
205. 080 and 205. 090 , pages 779 to 784. 

Section 205. 030, reads as f ollows : 

"1 . The county court shall appoint f ive 
trust ees chosen f rom the citizens at 
large wi th ref~rence to the i r fitness for 
such office , all residents of t he county , 
not more than thr ee of the trustees to be 
res i dents of the city , .to~m or vi llage in 
which the county health cent er i s to be 
located , who shall const itute a board of 
t rustees ~or sa i d county health center . 

"2 • The trustees shall hold their offices 
until the next following gener al el ection , 
when five health center trustees shall be 
elected who shall hol d their offices , three 
for two years and two for four years . The 
county court shall by order of record spec i f y 
the terms of said trust ees . 
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"3. At each subsequent general e l ection 
the offices of t he trustees whose terms of 
office are about to expire shall be filled 
bj the election of health center trustees 
who each shall serve for a term of four 
years . 

"4. Any vacancy in the board of trustees 
occasioned by removal, resi~nation or other­
wise shall be reported to the county court 
and be fi lled in like manner as origina l 
apn~intments , the appointee to hold office 
until the next following p.eneral election, 
when s11~h vscancy shall be filled by election 
of a trustee to serve during the remainder of 
the term of his predecessor. 

"5. No trustee shall have a personal pecuniary 
interest, either directly or indirectly, in the 
purchase of any supplies for the hea lth center, 
unless the same are purcha sed by competitive 
bidding. " 

Section 205.045, reads as follows: 

"1 . The trustees , within ten days after 
their appointment or election, shall 
oualify b r taking the oath of civil officers 
and organize as a board of health center 
trustees by the e l ection of one of their 
number as chairman, one as secretary, and by 
the election of such other off icers as they 
may deem necessary, but no bond shall be re­
quired of them. 

"2 . The county treasurer of the county in 
which such county health center is located 
shall be treasurer of the board of trustees . 
The treasurer shall receive and pay out all 
the moneys under the control of the board, 
upon its order as provided in thi s act, but 
shall receive no compensa t ion from such board . 

"3. No trustee shall receive any compensation 
for his service s performed, but he may receive 
reimbursement for any cash expenditures actua l ­
ly made for personal expenses incurred as s uch 
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trustee , and an itemized statement of all 
such expenses and money paid out shal l be 
made under oath by each of such trustees 
and filed with the secretary and allowed 
only by the affirmative vote of all of the 
trustees present at a meeting of the board . 

"4. The board of hea lth center trustees 
shall make and adopt such byl aws , rules and 
regulations for their own ~uidance and for 
t he ~ovornment of t he county hea l th center 
a s may be deemed expedient for the economic 
and eauitable conduct thereof . They sha l l 
have t~e exclusive control of the expendi­
tures of all moneys coll ected to the credit 
of tbe county health center fund , a nd of the 
purchase of site or sites, the purchase or 
constr uction of any county health center 
buildings, and of the supervision, care and 
custod~ of the grounds , rooms or buildings 
purchased, constructed, leased or set apart 
f or that puroose . All moneys received for 
the county health center shall be deposited 
in the county treasury to the credit of the 
county health fund , and r aid out only upon 
warrant s ordered drawn by t he county court 
upon properly authenticated vouchers of the 
board of health center trustees . 

"5 . The board of health center t rustees may 
appoint and remove such personnel as may be 
nece s sary and fix t heir compensation; and 
shall in general carry out the spirit and 
intent of this chapter pertaininp. to estab­
lishing and mainta1n1n~ a county hea lth 
center . 

"6. The board of health center t rustees 
shall hold meetings at l east once each month, 
and shall keep a comol ete record of all its 
proceedings . Three members of the board 
shall constitute a auorum for the transaction 
of business . 

"7 . One of the trustees shal l visit and ex­
amine the county health center a t l eastb1ice 
each month . 

"8. ~hen the county hna lth center is estab­
lished, a ll personnel and all ~ersons approa ch­
in~ or coming within the limits of same , and 
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all furniture and other articles used or 
lrourht there shall be subject to rules 
and regula tions as the board may prescribe . 

"9 · The board of hea 1 th center tr·ustees 
may enter into contracts and agreements 
with federal , state , c ount y , school and 
~!icipal governments and with private 
individuals , partnerships , firms , associa ­
tions and corporations for· the furtherance 
of health activities , except as hereafter 
prohib 1 ted~ " 

Section 205 . 046 reads as follows: 

"In those counties of the state nov opera ­
ting count y health center s , pursuart ' to 
theprovisions of this chapter, the county 
court of ea ch such county shall i~~ediately 
appoint a board of trustees as provided in 
section 205 . 030 , who shall hold office until 
tho next follo~ing general election, a t which 
election trustees shall be elected as ;rovid­
ed in ~aid oection 205 . 030 . All funds and 
property of any health center now operatl~ 
shall be turned over to tho board of trustees 
hereby created upon the effective da te of this 
act and all contracts , g ifts and obliaations 
by or to such health center may be enforced 
by or against said board of trustees after 
this act becomes effective . " 

Section 205. 060 reads as follows: 

"The board of county health center trustees 
st~ll not enter into contracts for the nri­
vate practice of medicine , nor shall any of 
its personnel practice medicine nor dispense 
drugs , vaccines or serums for personal gain, 
nor shall its facilit ies be used for such 
purpose in any way except as it may be neces­
sary and agreed upon between the boar~ and 
county court or courts for the care of th~ 
indigent for whom the court or courts may be 
responsible , or except in furtherance of 
diagnostic and communicable disease control 
programs . " 
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Section 205 . 070 reads as follows: 

"Any oerson, firm, organization, society or 
corporation desiring to make dona t iona o.t' 
money, personal property or real estate for 
the benefit of such health center , shall 
have the ri~ht to vest title vf such pro­
perty so donated, in the county or counties , 
to be controlled when s o accepted by the 
board of .health center trustees according 
t o the terms of d9ed , gift , dev ise or bequest 
of such property. " 

Section 205 . 080 reads as f ollows: 

"All buildings t ha t may 'De erected or con­
str ucted under sections 205 . 010 to 205 . 130 
shall have the plans and specifications 
approved by the board of health center 
trustees and bids advertised for accordin~ 
to law f or other county public buildi~s . 

Sect ion 205 . 090 reads as follous: 

"1 . On or before the seventh day of Jan­
uary in ea ch year , the boa1u of ~ealth 
center trustees shall file with the county 
court a report of their proceediDRs with 
reference to the county h~alth center and 
a sworn sta tement of all receipts and ex­
penditures during the precedine calendar 
year . 

"2 . The board of health cent er trustees 
shall prepare and submit to the county 
budget officer a budget for t he ensuing 
year at the time and i n the manner provided 
by the county budget law applicable to such 
county . " 

Section 215. 030 , supr a , giving the oualifications of 
members of the Board of Trustees does not provide that such 
pr ospect ive members must be licensed medical doctors , or 
registered nurses . In fact , this sec t ion nor any others of 
the Missouri Statutes makes no ref~rence or requirements to 
board memb~rs being en~ged in any particular profession. 
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There.fore , in the absence of ony statutory pr ovisions , 
in the enac tment of the statutes pertaining to County Health 
Centers , it appears to have been the l egisla tive intent that 
member ship on such b oards of trustees was not to be limited 
to persons of any certain Profession, trade or business, but 
that anyone possessing the ~eneral ouali f ications pr ovided 
by the aopl icable statutes , particularly Section 205 . 030, 
supra , would be eligible for election or appointment to said 
boards . 

The s tatutory dut i es of the board and i t a members a re 
of an admini s trative or supe r visory nature and have nothin~ 
t 0 do with the care and treatment of t hose suffering f rom 
physical or mental a ilments . Such dut ies call for the 
exercise of execut ive ability and s ki ll in managin~ the 
a f fa irs of the hea lth center, e sneciall y i n handlin~ its 
finances , and ot her matters essent i ally of a business 
nature . 

It anpears that the board members are chosen because 
of the ir fitness to perform their duties as trustees , and 
not because they are doctors or nurses . It further a ppears 
tha t a board composed of l aymen , who have the necessa ry 
statut ory qua l i fications would funct ion as well, and could 
perform al l the duties required of it as a board composed 
entirely of medical doctors , or med ical doctors and nurses . 
Conseauently, it is i~aterial whether board members ore 
medical doctors or r egistered nurses , if they possess the 
reouired qua li f icati ons . 

The functions of a Boa r d of Trustees are essentially 
of a public nature , and a re for the benefi t of the general 
publ ic , and the question arise s as to whether the a c t i ons 
of the board are offic i al acts , and whether the members 
occupy t he status of nublic officials . 

No exact rul es or def initions can be ~ivan by which 
to determine whether one is or is not a public of fi cer , 
and which would be applicable under every Possible situa­
tion in which the inouiry mi~ht ari se , but certain funda ­
mental principl es and test s t o serve as a ~uide in deter ­
mining whether one is or is not an of fi cer under a ~iven 
si t ua t ion are helpful . It is believed t hat such principl e s 
ha ve t een embodied in some of the definitions of a public 
off icer g iven in C. J . s . , Vol . 67, P. 101, and which reads 
as fo l lows : 
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" ~f- i:· ·!} ' Public officer ' has been defined as 
an incumbent o~ o nub lic office; an individ­
ua l who has been apo0inted or elected in a 
manner prescribed by law~ Vho has a des i gna­
tion or title ~iven him by l aw, and who 
exercises the functions concerning the public 
assigned to hin by l aw; ·:'· ·!} ·" one who performs 
a r•1b lic function, \'hose a uthor! ty is derived 
directly from tha state by legisl ative 
enactment , and ·hose duties , powers , and 
autho~ity a r o pre scribed by l aw; * * *•" 

Bearin~ in mind the ~rinciple s embodied in the above 
defi nitions , and al ~ o the apoarent le~islative intent in 
t he enactment of the statutes ~uoted above , it i s obvious 
t hat the members of a Board of Trust ees of a County Hea l th 
Center have the title and status of public officials , and 
have been reoui red to perform the dutie~ of such public 
officials . Par arraph 1, Sec t ion 205.045, supra , r ives 
further confirmation to this idea , since se i d section 
requires the t rustees ten days after the 4 r a nointment or 
election to qualify "b' taking the oath of c i vil officers" , 
which seems to i mply tha t trustees are to be r e garded as 
civil or public officers , and i t is our thou~ht tha t such 
boerd members are "public officers" , \Tithi:P the commonly 
accepted rneanin~ of the terc . 

When a Board of Trust es of a County Health Center, 
or its individual members are performin~ the duties 
imposed upon them by the ~bove -quoted sta ~utes , they a re 
act!~ in the capacity of public officials and not as 
pr ivate citizens , and this i s true only as l ong as they 
s tay within the scope of authority delegated to them by 
statute . Howe ver , vhen they ~o beyond the scope of author­
ity dele Pa ted to the~, they cease to act officiall y and 
t heir a ctions arc those of pri vate citizens . 

For reasons a lready stated, the board or its members 
are not reouired to be doctors or nurses , nor are they re ­
auired as.board members to perf orm any duties commonl y 
required of those who are membe~s of either profession . 
Consequent ly, when the board or its members are performing 
their s tatutory duties as public officers in tho manner 
aforesaid , they are not engarin~ in the practice of 
cedicine or o£ nursing malpr~ctice , nor are they lorrally 
liable t o any person or persons i njured as a di rect r e sult 
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of the official acts of said Boar of Trustees or of its 
individua l members . 

VIe noxt t ake up for considers tion t he phase of yru r 
inq uiry regarding the liability of the Board of Trustees 
of a County Health Center or the individual members there ­
of, for acts of medica l or nursinp malpra ctice comaitted by 
personnel of the Health Center. 

Subsection 5, Section 20~ .4~ , supra , authorizes the 
Board of Trustees to apuoint , remove , and fix the compensa ­
tion of such personnel , as the bo3~d in its discre tion be­
lieves to be necessary for efficiently carrying out the 
spirit and intent of tho County Health Center sta tutes . 
One of t ho primary ourposes for establishin~ a health 
center is to ~rovide proper facilities for the medical 
treatment and ca r e of the indige nt oer sons of t he cou~ty, 
and, under the present statutes this is to be accomplished 
by public officials elected or appointed for that purpose • 
.. hile tho Poard of Trustees are the public officials in 
charge of t he health center , they are not reouired to be 
physicians or nurses for reasons ~iven above , but ohysi­
cians a nd nurses appointed by the board would occ~py the 
sta tus of deputy officials or assistant s of the board. 

Within the s cope of t he duties requi red of such em­
pl oyees they would be directly respons ible for the perform­
ance of such duties to the board, and wi thin such narrow 
l imits t he board would not be resp~nsiblo to the public for 
the acts of its subordinates . 

While we are unable to find any ·is souri dec i sions so 
holdin~, we are of the opinion tha t the ~eneral nrinciple 
of law that a public official is not liable t o the oublic 
f or t he acts of 1is assistants within the scope of the 
latter ' s authority, since such acts are cohsidered to be 
official . 

In this connection it is believed that ~a id ~eneral 
rule is fully applicable to the si t ua tion referred to in 
the opinion request am that it has been p- iven in 43 Al' . 
JUR . , Officers , Section 281 , and reads as follows : 

"It is settled, subjec t , however, to a 
number of excentions , that in the absence 
of a statute imposi~ liability, or of 
nepli~ence on his part in appointinr or 
supervisin~ his assista nts , an officer 
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is not liable for tho default or misfeasance 
of subordinates and assistants , whether ap­
pointed by him or not , orovidinr the sub­
ordina tes or assistnnts, by virtue of the 
law and of the appointment , become in a 
sense off icers themselves , or eervants of 
the public , as distin~uished from servants 
of the officer, and providing the officer 
does not direct t he act complained of, or 
personally co- operate in the ne ~ lirence 
from which the i njury results . An ad­
ministrative officer is , however , liable 
for the misconduct or negligence in the 
scope of the employment of those e~nlo7od 
by or under hin voluntarily or priva tely, 
and paid by or responsible to him. And 
public of ficers havin~ the custody of nul ­
lie funds or nroperty are generallv held 
liable for losses due to the negli~ence 
or misconduct of their subordinates . Of 
course , liability may be expressly pro­
vi ded for by s tatuto. And whore a n officer 
fails in a duty to take action, liability 
may be predicated on nonaction a fter 
knowl edge of the neuli~ence of subo~inates 
ha s come to his attention. 

·'Tne exemption of nublic officers 'from 
responsibility fo r the acts and defaults 
of those employed bJ or under them in t he 
dischar~e of their public duties is 
allowed in a groat measure from considera­
tions of pub l ic policy. From this consider­
ation it has been extended to the case of 
persons , acting in the capacity of nublic 
a~ents enga~ed in the service of the 
public , and actlnR solely for the public 
benefit, althou~ not strictly fill ins vhe 
charactqr of of ficers or arents of the 
government . " 

If medical or nursing personnel were r.uilty of acts of 
malpractice against patients at the health center, such mis ­
c onduct •;ould not be within tho scope of their offic ial 
duties and unless the boa rd had authorized, directed, nar ­
ticipa ted in, or had su~~eouently ratifie~mid acts , the 
board , or its individua l members would not be personally 
liable to any patients injured by its pe~sonnel . 
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The bo~rd or its ,e,bers mi rht beco~e personally liable 
to a pat ient in jured through acts of mal practice of the bo trd ' s 
empl oyees in one instance even though the board did not direct , 
authori7e , oart i cipat e in , or subsequently ratify the acts of 
i ts employees . 

The i nstance to bhi ch e refer is in the employment of 
physicians and nurses for the health cent er , and \'hich e be­
lieve to be an official duty of the board. The gener al rule 
l ast quoted above , and the one to be presently quoted , requi re 
a public o~ficer t o exercise ~ood fa ith and due care in the per­
for mance of hi s duties , and f or an omissi on of which he may be 
personally liabl e t o anyone injured by his. negligent acts . .-e 
quote f rom 25 Am . Jur., Health , 3ection 17, as f ollows : 

" In accor dance with established principles 
governing the liability of public officer s 
f or injuries inflict ed in connection with 
the perfor ~anc e of their off i cial duti es , 
the gener al rul e i s that jembers of boards 
of health and health officers are not 
personally liable for injuri es resulting 
f r om an err oneous exercise of t heir judg­
ment or c i scretion where they act in good 
fa ith , wi thin the limit s of their authority . 
The rules exempt ing them when they act wi th­
out the scope of t heir author i ty or act with 
negli gence amounting t o mal i ce . * * *" 

In t he event the board should fail to carefully select 
per sonnel upon the bas i s of professional quali1ications , experi ence , 
and ability t o perfor m the duties required of physicians and nurses 
at the health cent er , and should employ persons not possessing the 
necessary quali f ications experi ence or abi l ity recuired , and per ­
sonnel known to have a long record of malpracti ce cases behind 
them, and a pat i ent would thereaft er be in j ured throueh acts of 
malpract i ce co~itted u~on hi m by said employees of the board , 
then the board would be guilty of gross negl i gence , bad fa ith and 
a total l ack of r easonable care in the employment of its per sonnel . 
The improper conduct of the board in t hat respect would not be an 
off icial act , in fact they ould be far beyond the scope of their 
off icial duty , and , under the principles gi ven i n the l ast quot ed 
portion f rom American Jurisprudence i t i s our thought that the 
members of the board who employed said per sons would be per sonally 
liable to a pati ent in j ured by act s of malpractice co~itted by its 
medical and nursing personnel under above mentioned circumstances . 
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CONCLUSION 

It is , therefore , the ooinion of this department that , when 
a Board of Trustees of a County Health Center, or its indivi dual 
members are perfor ming duties required of them by statute, they 
act officially and are not legally liable to any person for medical 
or nursing malpractice allegedly committed by said board or its 
individual members during the perfo~ance of said official acts . 

It i s the further opinion of this depart ment that the Board 
of Trustees of a County Health Center , or its individual members 
are not liable to a patient injured through acts of malpract ice 
of its medical and nursing personnel unless the board , or i ts 
individual members directed, participated in, or subsequently 
ratified the misconduct of said personnel , or unless the board 
was guilty of gross negligence and l ack of reasonable care in 
selecting personnel upon the basi s of their professional quali­
fication , past experience and fitness to perform duties assigned 
to them at the health center. In either instance all members of 
the board who participated in the employment of professionally 
i nferior personnel or who directed , par ticipated in, or subsequent­
ly ratif ied said acts of malpractice of s aid personnel after their 
employment would be personally liable to the person i njured by the 
misconduct of the said personnel . 

The foregoing opinion , which I hereby approve , was preapred 
by my Assistant , Mr . Paul N. Chitwood. 

PrJC:hr 

Very truly yours , 

JOHN z.t . DALTON 
Attorney General 


