IT COUKTS. . Jireuit Jadge ret.red under A. . /y Sec. 27, Con-
stitution of Missouri, 1945, is entitlel to receive
JU. .£S3 one-half of the amount of what would be his present
salary were he not retired and remained in offlice,
SATARIES AND FEES: rather than one-half of his salary at the time of his
retirement. Such retired Judges are BO¥ entitled
to the benefits of any increase of salary of Circult
Judges made after their retirement, but before the

end of their term of office.

YiLED July 30, 1953

C

-

Honorable Newton Atterbury
Comptroller and Budget Director
Department of Revenue

Jefferson City, Missourl

Dear Mr, Atterbury:

You request an official opinion of this department
as follows:

"We are quoting below a letter received
from Lay G, Cowan, retired Circult Judge,
Jackson County, Missouri:

"tDear Mr, Atterbury:

I retired as Circuit Judge of Jackson
County, Missourl, under Section 27 of
Article 5 of the Constitution of 1945

of Missourl, 7Thils section provides that
I am to receive one=half of my regular
compensation as Judge of said circuit
until the end of my term of office. IMy
term of office expires on Jamuary 1, 1957.

Since retiring I have been paid monthly on
the basis of an annual salary for Circuit
Court Judges of Jackson County, Missouril
of $10,000, Before I retired from the
bench a statutory enactment increasing
the pay of sald Circult Court Judges to
$11,000 was passed and was to become ef=
fective on February, 1952, Recently the
salaries for Circuit Court Judges of
Jackson County, Missourl were again in-
creased to 11,000 effective August,
1953, I am of the opinion that com=
pensation under Section 27, Article 5



Honorable Newton Atterbury:

of the Constitution of 1945 of Missouri
should be made to reflect these increases
in aalari. I would be sincerely appre-
ciative if you would attend to this matter,

With every cordial good wish, I remain

Very truly yours,

Ray G, Cowan!

"We would like an opinion as to whether
Judge Cowan should receive any benefit
from the increases in Circult Court Judges!
pay since hils retirement, We understand
from Judge Cowan that the Ilncrease from
$10,000 to 11,000 was passed by the Leg=-
islature and signed b{ the Governor but
had not become effectlive prior to his re-
tirement,"

Voluntary retirement of Judges of courts of record and
giatratel because of physical or mental disabllity is pro=-
vided by Article V, Section 27, Constitution of Missouri, 1945,

as follows:

"Sece 27 Retirement of Judges.=--Any judge
of a court of record or magistrate who 1is
unable to discharge the dutles of his office
with efficiency by reason of continued sick-
ness or physical or mental iInfirmity shall

be retired from the office by order of a com=
mittee composed of three judges of the supreme
court, one Judge of each of the courts of ap=
peals, and three circuit Jjudges, elected by
the judges of the respective courts, after
notice and a falr hearing and on a finding

of two=-thirds of the committoe that the dise
abiiity 1ai?armano§iir e 80 retired
sh recelve one=- his re ensa=-
tion until the end of hls term of f%%oe.

The supreme court | aEEl'l_reacriE rules of

procedure under this aection.

(Underscoring ours,)



Honorable Newton Atterbury:

Leglislation supplementing this constitutional pro=-
vision has been enacted and now appears as Section 176,400,
et seq., RSMo 1949,

Section 76,410 specifies the amount of compensation
to a Judge or Magistrate retired under this constitutional
provision, This section reads as follows:

"4 76440, Retirement pay for judge or
magistrate

"A Judge or magistrate retired from office
by the action of such committee shall re-
ceive from the state, county or municipality
legally obligated to pay his s =half
his regular compensation until the end of
his Term of office."

(Underscoring ours,)

The Supreme Court of Missouri has also described cere
tain rules under this constitutional provision by Rule 12,
"Rules of Procedure of the Committee on Retirement of Judges
and Magistrates,"” Rule 12,07 requires that the order of re=
tirement state that: "# # # he receive one~half his regular
compensation until the end of his term of office, # # #,"

The salary of Circuit Judges wss increased by the Lege-
islature in 1951 to the amounts listed in Section 178,013,
VA M,5, The salary of Circult Judges was further increased
by the 67th General Assembly in Senate Bill No, 232, Said
Bill being duly enacted and approved by the Governor May 27,
1953, Said Bill reads as follows:

"Be it enacted by the General Assembly of
e State of lissouri, as follows:

"Section 1, Section 478,013 of an act of
the 66th General Assembly found at Laws
of Missouri, 1951, at page 430, approved
January L, 1952, is hereby repealed and
one new section enacted in lieu thereof
to be known as section 478,013, and to
read as follows:?

",78.013. From and after the effective
date of this section, each judge of the
circult court of a judiclal ecircult com-
posed of a single county or city which



Honorable Newton Atterburyt

now has or may hereafter have more than
two hundred thousand inhabitants, shall
recelve an annual salary of fourteen
thousand dollars, eleven thousand dol=-
lars of which shall be pald by the state
out of the state treasury and three thou=
seand dollars by the county or clty com=
posing said circuit; each judge of the
circult court of a judicial circult com=
posed of a single county which now has

or may hereafter have more than seventy=
five thousand inhabitants and less than
two hundred thousand inhabitants, shall
receive an annual salary of twelve thou=-
sand two hundred dollars, eleven thousand
dollars of which shall be pald by the
state out of the state treasury and one
thousand two hundréd dollars by the county
composing sald clrcuit, Iach Judge of a
judlecilal circult composed of two or more
counties within which circuit any part or
portion of a city is located which ecity
now has or may hereafter have more than
two hundred thousand inhabltants shall
receive an annual salary of twelve thou- .
sand two hundred dollars, eleven thousand
dollars of which shall be paid by the
state out of the state treasury and one
thousand two hundred dollars of which
shall be pald by the counties composing
such circult in proportion to their popu=
lation and all other Jjudges of the circult
courts of this state shall each receive
an annual salary of eleven thousand dole-
lars, payable by the state out of the
state treasury, No circult judge shall
practice law or do a law businesa nor
shall he accept, during his term of of-
fice, any public appointment or employ=
ment for which he receives compensation
for his services,"

It is to be noted that neither of the ahove=quoted
statutes increasing the salary of Circuit Judges mention
whether such increases would be applicable to those Circuilt
Judges retired under Article V, Section 27, possibly, because
retirement under that provision has been infrequent,



Honorable Newton Atterbury:

There are no cases on this speecific point, nor any
which would indicate the answer to our question, neither
has an examination of the proceedings of the Constitutional
Convention, 19}, disclosed any discussion on this particular
points It 1s, therefore, necessary for us to determine the
meaning of thils provision purely upon the basis of the langusage
used, bearing in mind that the overe-all intent of this provision
was to provide & method for removing permanently disabled Judges
which would nevertheless not work undue haerdship upon the Judge
at the time of his disablility. %The language of the Constlitution
of the supplemental legislation and of the Supreme Court Rule is
that the retired Judge shall receive one<helf his regular compene
sation until the end of his term of office. This sppears to mean
one=helf of the amount of salary to whiech he would be entitled
were he actively discharging the dutles of his office, It would
be arbitrary and unjustifled by The language of the retirement
provicions to set the compensation of a retired Judge at one~half
of the amount of his salary at the time of his retirement,

CONCLUSION

It is, therefore, the opinion of this office that a
Cireuit Judge retired under Article V, Section 27, Constitu=
tion of Missouri, 1945, is entitled %o receive one=half of the
amount of what would be hls present salary were he not retired
and remained 1in office, rather than one-half of his salary at
the time of his retirement, Such retired Judges are entitled
to the benefits of any increase of salary of Circuit Judges -
made aiter their retirement, but before the end of their term
of office.

The foregoing opinion, which I hereby approve, was
prepared by my Assistant, !Mr, Paul McGhee,

Yours very truly,

JOHN M, DALTON

PMcG:irk Attorney Gencral



