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Dear Sir : 
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xxxxx.x.xx 

J . c. J ohnsen 

This is t o acknowl edge roceio t of your recent r eque st for a 
legal opinion of thi s doparv1ont based upon facts gi ven 1n corre• 
spondence attached to y our letter, ~mich r eads in part as f ollows: 

"The case in question is this . A wman 
on tho delivery taole 1n l abor suddenly dies , 
the baby i n her womb is still living . ~he 
baby cannot possibl y rc~in alive for mor e 
than throe mnutes withou~ bcin6 delivered 
so that it maJ get oxygen into its brain • 

• The only way this cwn be ncconplished is by 
an i~ediate Cesarean Section. It is i m• 
possi ble to got per'l"!lission f or the operation 
f rom the ~other as she is dead. It is i m­
possibl e to ::;et pe~isslon from the father 
i n time to get that baby out of the wo~b into 
the air inside of t hree minutes. I f the 
surgeon on his ow.n initiative doe s a Cesarean 
operation on the dead woman for the purpose of 
saving tho life of the unborn child, is t horo 
any cr~inal or civil liability in hi s action? 
\te are primarily intoro s ted in the criminal 
phase, but secondarily inter e sted in tho civil 
liability. " 

Section 27 . 040, ns~to . 194.91 provi des that the a ttorney g onoral 
shall uoon request give his written op i nion, free of charge , to t he 
offi cers mentioned upon anr ~uostion of l aw relative t o the offices, 
or the d i s charge of t ho duties of same . It i s the dut y of the 
circuit attorney to enforce tho criminal l aws of the state within 
hi s city, and under the circ~~stancea rel atod above tho quest ion 



rlon. Thomas E. Dowling 

of cr iminal liabi l ity of the surgeon mi ght involve some of the duti es 
of the circuit attorney , although it does not appear t hat t he civil 
liability of the surgeon would involve, or pertain to any ques t i on 
of l aw relating t o t he office, or the performance of the duties of 
same. It is believed tha t it would be i mproper to di scuss the civil 
liability of t he sur geon, consequently our opinion will be strictly 
confined to the criminal aspect of the question presented. 

e are unable to find any section of the criminal l aws of 
Missouri, which specifi cally makes it an of f ense tor a surgeon to 
operate upon · the body of a dead woman under above men tioned cir­
cums tances, so we turn to the deci sions of other states to a id u s 
in deter mining whether or not the surgeon woul d be guilty or any 
cri~al offense, and i f so the kind of such off ense . 

In the case or Blvely v. Hi ggs, 253 Pac. 363, it was hel d that 
an unauthorized operation amounted to a technical assault and battery 
by the surgeon upon the b ody of his patient. The court in t his case 
said: 

"* * *It is very doubtful t hat p l ai nti ff sh ould 
ever be limited t o nominal damages where he has 
been subject ed t o a.n operation wi thout his consent. 
SUch an opera tion const itutes technical assault and 
bat ter y. * * *"" 

Assaul t and battery has been defined i n the case of Stark v. 
Epler, 117 Pac. 276, at l.c. 278 , a s follows : 

"* * *It is text- book l earning that an assault 
i s an i ntentional attempt by force to do violence 
to the person of another; and that a battery is 
t he actual application to such person of the 
attempted force and violence.ft 

In this connection we wish to remind the r eader that assault 
and battery, l ike other crime s must consist of a criminal intent 
coupl ed with criminal act i on, or neces sary f orce to carry the in­
tent into action. 

From the facts given above i t does not appear tha t t he surgeon 
had any criminal intentions coupled with any criminal acti on, but it 
it were assumed that both or t hese e lements were present at the time 
of the alleged wr ongfUl act, the surgeon would s til l not be gui lty 
of assault and batt ery under Uissouri statutes. 

Sections 559.180, 559.190 and 559. 220, RSMo. 1949, define the 
various kinds of assaults that may be committed upon a person. 
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Secti on 559.180, reads as follows: 

"Every person who shall, on purpose and malice 
aforethought, shoot at or stab another, or 
assault or beat another with a deadly weapon, 
or by any other means or f orce likel7 to produce 
death or gr ea t bodily harm, with intent to kill, 
maim, ravish or rob such person, or 1n the attempt 
to commlt any burglary or other felony, or 1n 
resisting the execution of legal process , shall be 
punished by imprisonment in the penitentiary not 
less than two years." 

(Underscoring ours.) 

Section 559.190, reads as follows: 

" Every person who shall be convicted ot an 
assault with intent to kill, or to do great 
bodi ly harm, or to commit any robbery, rape, 
burglary, manslaughter or other felony, the 
punishment for which as sault ia not herein­
before prescribed, shall be punished by im• 
prisonment in the penitentiary not exceeding 
f ive years, or in the c ounty jail not l eas 
than six months, or by a tine not less than 
one hundred dollars and imprisonment in the 
county jail not leas than three months, or 
by a tine of not le as than one hundred dol lars." 

Section 559.220, reads as f ollows: 

"Any person who shall assault or beat or 
wound another, under such circumstances as 
not to cons titute any other offense herein 
defined, shall, upon conviction, be punished 
by a tine not exceeding one hundred dollars, 
or i mprisonmsnt i n the county jail not exceed­
ing six months, or by both such fine and 
imprisonment." 

In each of the above quoted sections , it is noted that the 
word "person" as used therein, constitutes a very i mportant element 
1n the definitions of assault, or assault and battery. Prom such 
definitions it is apparent that such crimes can only be commi t ted 
by a person in or upon t he body of another person. It is also 
apparent tha t t he word ftperson" as used 1n these statutes is used 
1n its common or ordinary sense, and since n o different or other 
meaning has been ABD~ ~oed, the word must be so interpreted. 
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It has long been a rule or statutory construction in Missouri 
that words used in a statute are to be g iven their common or 
ordinary me aning unless it appears r rom the words thus used that 
it was t he i ntention or the legislature ~L tho passage of the 
s tatute that such wards were to be given a meaning other t han the 
ordinary or c ommonly accepted meaning. 

It app~ars that no statutes or court de cisions of 1lissour i 1 in­
sofar as we are abl e to a scer t ain, define t he r.ord "person" and it 
i& necessar y thkt we look t o the decisions of other states for a 
satisfactory definition of the word, as used in i ts common, or 
ordinary sense. 

In t he case or Cammonwealth v. Wol osky, 177 N. E. 656, it was 
hel d tha t tne natural and obvious meaning o f the word "person" is 
a living human being. 

Again in the c ase of United Sta~es v. Crook, 25 Fed. Cases, 
695, in discussing tQ6 me aning or the word nperson" the court said 
at l. c . 697 : 

"The mos t natural , and t herefore most 
reasonable, way i s to attach the same 
meaning to words and phrases when round 
in a statute that i s attached to them when 
round in general use . If we do so in this 
instance, t hen the question c annot be open to 
serious doubt. ebster describes a person as 
•a li~1ns sou!f a self- conscious beins; a moral 
agent; espec i ly a living being ; a man, woman, 
or child; an individual or the human r ace.• 
~* *~(Underscoring ours.) 

From t he r acts gi ven in the opinion request, it i s apparent 
t hat t he crimina l off en se, i f any, the surge on mi ght be guil~ ot 
woul d be t hat of an assault and battery upon the dead body of h ia 
woman pati ent. However, the sections of the Mi ssouri statutes 
derini~ assaults quoted above, fre quently refer t o the word 
"person and has no reference to assaul ts, or assaults and battery 
upon the dead bodies of human being s . The vord "person" refers t o 
living human being s and has no reference to dead human bodies , s ince 
a dead body is not a person within the commonly accepted, or 
ordinary meaning of the word. 

In t h i s connecti on we c all attention to the case of BROOKS v. 
BOSTON ~ N. ST. RY. CO., 97 I . E. 760, 1n whi ch the court said 
a t l .c. 760: 
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"An acti on at l aw implies, by its very terms, 
the existence of a person who has the right to 
bring the action. * * * It is axiomatic that 
a corpse is not a person. That which constitutes 
a person is separated from the body by death and 
t h at which remains is ' dust and ashes,• sacred 
to kin :md friends , wnose fee lings and rignt a 
in this regard receive the pro t ection of the law, 
but having no inherent capacity. * * *" 
(Underscoring ours.) 

While that portion of the opinion quo ted above was a civil 
case it is our beli ef that the principle of law laid down there in 
is equall7 applicable to facts involving a criminal case , and to 
sustain our position 1n this respect, we call attenti on to the 
criminal case of Lawson et al. v . State, 23 S. E.(2d) 326. In this 
case the victim of a larceny, named 1n the indictment was a person 
who had died, and the court hel d the indictment to be insuffic ient 
f or the reason that a corpse was not a "person" and cou ld not own 
property. 

At l.c. 328, the court said: 

" In the present case the indictment expressl y 
alleged t hat the property stolen was the 
property of Eaton, and t hat it was stolen trom 
the person ot Baton, but the evidence showed 
that Eaton as dead a t the time of tae finding 
of the indictment. A corpse ~s not a person 
m1d i f Laton was dead at the time of the finding 
ot the indictment the l atter was not supported 
b tho evidence. A cor se Is not a erson nor 
can a corpse own propertx. * ~ * nderscoring 
ours.) 

In view ot the foregoing it is our tnought that a corpse is 
not a nperson" within the meaning of tne Missouri criminal statutes, 
and that a surgeon who operates up on the dead body of a wanan 
patient for the purpose of saving the life ot her unborn child, 
wi t hout first obtaining permission from any person from whom such 
permission could be lawfully given, is not guilty of any assault 
or battery upon the body of such dead woman, since an assault or 
battery can only be c ommitted in or upon the body of a living 
human being. 

It is our further t hought that the operating surgeon would not 
be guilty of any other c~iminal offense since no statutes in 
issouri make it a c:~me for a surgeon t o perform an emer3ency 
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opera tion upon the body of a dead woman in order t o save t he life 
of her unborn child. 

CONCLUSION 

It is- t herefore , the opin~on of t nla department t hat when a 
surgeon performs an emergency operation upon the dead body of a 
woman patient for the purpose ot sa ving the life of her unborn 
child- and no permission was first obtained from any person who 
coul d legally give permission to perform the operation, the surgeon 
is not guilty of assault or battery or any other offense under the 
criminal statutes ot lfi ssouri. 

The foregoing oryinion, which I hereby approve, was prepared 
by my a s sistant, "r• Paul H. Chi twood. 

Yours very truly, 

JOJ:ll'{ ~ . DALTOS 
Attorney General 


