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Wo have received your req~ost for an opinion of thls 
department rec;ardlhg t:ho constitutlonal ity of n bill proposed 
to be ntr oduced in the "issour~ Senato . The proposed bill 
rends as follows : 

"Section 1 . 1 . In all countioo w11ich now 
or ma.y hereafter hav<. o. population of 
3 0 , 000 or l e ss inhabitants and in which 
there l s now , or may herea!'te r be , l ocn ted 
an activated armed services camp havinc a 
personnel of at least 1~ , 0~0 , tho probate 
judge and ex officio magistrat~ , shall, in 
addition to tho salary now provided by law, 
r ece ive additional compensation so long as 
an activated ar~od service ca~p is i n s aid 
county in an amount equal to 50 per cent of 
t hat now provided by law; provided however 
that no such judge shall receive more than 
~6 , 000 per annum. 

11 2 . Tho additional co:npensatio"l provided 
for in this section shall be paid in tho 
sane manner as no\1 provided by law for the 
payocnt of such j udges' salaries . " 

Several· constitutional provisions mi£ht E;ive rise to 
questions relative to the validity of this bill . ( Unless 
otherwise noted , constitutional provisions referred to are 
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~issouri Constitution of 19h5) . 

part : 

1 . Inc rea so in compen~a t1.on during ter::n •. 

fcction 21
_ of Article V of the Corstitution provides in 

11 All .iudgea shall recoi ve e.s salary the 
total amount of their presont compensa­
tion until otherwiso provided by law , 
but !!2. Judr.ds salary shall be diminis hed 
dur inP. h is ~ .2[ off lee . " 

(Emphasis ours . ) 

Section 13 of Art icle VII provides: 

" 'i'he co ~.ponsation of st~to , county and 
nunicipol offices shall not be incroased 
durin0 the term of office; nor shall the 
terr:.t of any offices be extended . " 

The question of application of Section 13 of Article 
VII to incrento in compenaat ion for reembers of the judiciary 
during their ter.ms was considerec quite thoroughly in an 
opinion prepa·red by Assistant AttorneJ General Harry 1 •• -r..ay , 
dated July 28, 1947 , addressed to Ho~ . B. P. Howard . The 
conclusion wao r~ached that , in view or Section 24 of 
Article V, above ~uoted , there was no constitutional pro­
hibition agai~st increasing the salaries of ~embers of the 
judiciary durln[ their terms . The conclusion there reached 
disposes of cotwtit~tlonal objections on sue~ grounds to the 
present bill . ~or your information, a copy of said opi~ion 
is enclosed here~ith . 

2 . Spoclal Lau . 

Section 40 of Article III of the Constitution provides 
in part : 

"Tho general assembly sho.ll not pass nny 
local or s pecial law: 

(30) where a general law can be ~ado 
aryplicable , and whether a general law 
could have been made applicable is a 
judicial question to be judicially 
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determined without regard to anr, legisla­
tive assertion on that subject; 1 

1.,he propose-1 bill applies only to counties hnvinc a 
populrtion of less than 30 , ~00 i~abitants in which an 
activated a~ed services ca~p is locat ed . Does this ~Ake 
it a spec tal la\'1 such as ~ s prohibited by Section h.l of 
Article III? In the casoe of r;tate ex rel . v Smith, 353 1:•0 . 

807 , 181L S . ' . ( 2d) 593 , t he co ...:rt cons id e red the question 
of validity of a statutory sche~e for fire protection districts 
i'l co1mtles of 200 , 000 to h.OO , OOO inhabitants . The act was 
attacked as a special law . In upholding tho act , the cour t 
stated, at 184 q • • (2d) l . c . 595 : 

"The q 1estion of class iflc&. t ion is 
pri~a~lly for the .eg~slature . If 
there is any reasonable bns i s for the 
classification made the court must 
sustain it . 

.:,:. * -::~ 

St . Louis County is the only county now 
within the population bracke t stated in 
the act . Such fact alone does not ~a{e 
the act a special law for the reason the 
act will also apply to other counties 
which will attain the same po~ulation 
in the future . ~.here an ~ct is pote"l­
tially appl i cable to other co·mties TJhich 
may co~e into the s~e clasz it is not 
a loc~l laT; . " · 

In the case of St~te ox inf . :allach v . Loesch , et al ., 
350 t o . 989 , 169 S . \l . (2d) 675 , an a ct was attacked as a 
special law which provifed for county zonin~ and pl onning in 
"any county in w'lich , or in a county im:.,ediatoly ad joining 
which, there is now or mcy herearter oc. located and constructed 
any permanent can~ , cantonment , post , f ort or training area 
of the United States Army , or any ordinance or ammunition 
nlant or factory owned ane operated by the United otates or 
m 'led by the United States and operated under contra ct with 
the Vnited States , except any county which nov contains or 
~y hereafter cor.tain a population of not loss than four 
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hundred thousand {400,000) nor more than six hundred thousand 
{600 , 000) inhabitants , * -r.- ·. " Laws of if'souri , 1941, p . h.65 , 
Section 15348 . 

In upholdinc the act , the court sta ted at 169 s . .. . (2d) 
l . c . 600: 

"Appellant also asserts that counties 
such as Pulaski are arbitrarily 
thrown in with large coQ~tio s like 
St. Louis county mer ely because 
they may have an army camp within 
them or may adjoin a county in which 
there is such a camp . It ~ust not 
be overlooked that providing for 
the health and welfare of a rapidl y 
growing co~unity , ca used by the 
location of an ar~y plant , etc . , was 
the very purpose for which the law 
was enacted . To take care of an 
emergency arising from such a mush­
room growth section 1535 la as enac ted 
so that t he local authorities could 
protect the health and safety of the 
peopl e . te think the classificat i on 
is founded upon a sound bDsis . " 

We are of t he opinion that t he legislature ' s determina­
tion that the duties of the probate jud~ o and ex officio 
magistrate in counties in which an activated armed services 
ca~p is situated increase to such an extent that such 
official is entitled to receive additional compensation 
would be s ufficient upon which to base a classification 
for such purpose . 

3 . Lack of uniformity of salary in each class of 
counties. 

Section 11 of Article VI of the Constitution provides , 
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in part: 

"Except in counties which frame , adoot 
and amend a char ter for their own 
gover~ent , the compensation of all 
county officers shall bo prescribed by 
l aw uniform in operation in each class 
of counties . " 

The proposed bill does not refer to the constitutional 
classifica tion of c ounties at all . If this is a defect which 
would render it invalid, t he same would be true of. Section 
1L82 . 150 , :1C "o 1951 <)upp ., fixiYl£ the co~pensation of magistrates 
generally, which sets un a sys tem that entirely ifnoros the 
COT'Isti tutional classification of counties ( 'Section 1+3 . 020 
!'<',.o 19h.9) . 

It will be noted that Section 11 of Article VI refers to 
ncompensation of county officers . " In the case of State ex 
rel . Buchanan County v . !mel , 2h2 'o . 293 , llL6 <> . ' . 783 , the 
question presented was whether or not the probate judge of 
Buchanan Co1nty \"las within 'Section 12 of Artic l e IX of the 
Constitution of 1875 which orovided : '1The General Assembl y 
shall , by a law uniform in its operation, provide for and 
regulate the fees of all co..mty officers , and for this pur­
pose may classify the countie s by populat1on . " That provision 
\Yas found in the article !'loaded "Counties , Cit ies and Touns . " 
Article VI of the 1945 Cotl.stitution is entitled "Local Govern­
mont . " In the !mol case , the court stateo (242 :•o . l . c . 301 ): 

"( ,i) e observe that said section 12 of 
article 9 of our ·1issouri Constitution, 
declaring that a ll l aws regul ating tho 
fees of ' county officers ' shall be uni­
form in t 1eir operation, is not found in 
that article of the Constitution w~ich 
creates and prescribes the duties and 
jurisdiction of probate judges ; but is 
part of article 9, entitled ' Counties , 
Cities and Towns . ' 

"In this last na."':'led articl e (9) , nothing 
is fo1nd specificclly refe~ring to probate 
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judges , t heir duties or co~pensat1on; but 
ins t ead , that article treat s of the or gani­
zation and change of boundaries of count ies , 
cities and townships (sec tions 1 to 9) , t he 
offices of sheriff and c oroner (sect ions 10 
and 11) , a l Ln·tation on the fees of execu­
t ive and ministeria l officers of countios 
and mun!c ipalitie~ (section 13T7 t he crea­
t ion of new county , township and nunicipal 
officers by the General As$embl y (section 
11+ ), and other provisio -.s for the t overn­
'Uent and consolidation and enlarge .. ont of 
cities . In this article we ~ould not expec t 
to find any provision respecting or affect­
i ng the judiciary of the Jtate . 

"Judges of t he probate court are not charged 
with the perfor~ance of any govorn,ental 
functions of the counties for which they are 
elected; in fact, sonc of t hem do not have 
jurisdiction coextensive with tho counties 
where t heir offices are hold . ~heir func ­
tions arc to a~inister t he lans pertaining 
to estates of deceased pe~eons , ~ inors and 
pe r sons of unsound mind . 

"From the context of said section 12 of 
article 9, supra , it will be seen that there 
is very little if any botter reason for 
classifying probate judges as 1 county ~fi­
cers ' than for so designating j udges of 
the circuit court when their circuits are 
composed of a si"gle county . 

"After a careful review o~ sal~ section 12 
of article 9 of the Const i t ution of issouri , 
we are fully convinced th3t it was not in­
tended to e~brace or i nclude judges of prob~ te 
courts ; ·::- ·:~· ~:-" . 

In view of tho hol di P in this case , we are of the opinion 
that section 11 of Lrticle VI of t he 1945 Constitution is 
not appl icable to pr obate judGes and ex offic i o ~gistrates , 
and , therefore , t hat section would not affect the val idity 
of t he proposed bill . 
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4. Applicqtion of Section 3 of Article VI . 

Sectio~ 8 of Article VI of the Constitution provides : 

"Provision shall be made by general laws 
for t~o organization and classification 
of counties eycept as ~ rovided in this 
Constitution. The number of classes 
shall not exceed four , and the organiza­
tion and powers of each class shall be 
defined by general la~s so that all 
counties ~ithin tho same class shall 
possess the snr.1e "'owers and be subject 
to the saie restrictions . A law applicable 
to any co u.."lty shall apply to all counties 
in the class to wnich such county belongs . " 

The proposed bill applies to the co,pensation of probate 
judges and ex officio magistrat€>s . This co,pensatl.on is paid 
by the state . Sec tlon 482 . 150 , •·o . R. <> ., supra . This uould 
not appear to be a ... atter covernin""' the organization and 
powers of countifls , and , therefore S ection 8 of Article VI 
would not be apnlicable . State ex inf . Taylor v . t:iburz , 
357 ·o . 309 , 20~ s . .. . (2d) 285 , 287 ; Inter- City Fire Protection 
Dist . v . Gambal l , 360 "o . 924 , 231 ('0 •• (2d) 193 , 197 (1) . 
Purther , under the reasoninc of the Imel case , supra , none of 
the limitatio s found ill Artic le VI is applicable to lee is ­
lation relative to the judiciary. 

This depa1·t~ent is of course not cone rned with the 
wisdo~ of this bill or the difficulty of its practical ap ~li­
cation. .Je do point out , however , that so tte difficulty might 
arise by reason of the requirement that tho ar:ned services 
camp must have a ~ersonnel of at least 10 , 000 . It appears to 
us that so~e difficulty mi ght ar!se in deterMining the number 
of personnel based in a particular eanp . 

CO CLUSI01l 

The ... eforc , this depa:=ot:-:1ent is of the opinion that a proposed 
bill to provide for the increase in c~pensatlon for probate 
ju~s and ex officio magistrates in counties of less than 
30 , 000 inhabitants in which an activated ar"!ed services ca1np 
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havln a personnel of at least 1~ , 000 perso~s is located , if 
enacted into law , would not violc. tc. the r·1s gourl Constitution. 

~his opinio1 , which I hereby approve , was prepared by 
my -\ss lsttlnt , · r . .obert ""' elborn. 

RRW :mm 

Very truly yours , 

JOi J ' • DALTO I 

Attorney Genera l 
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