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: " A ' s " adoption in V· i..n~ r!"ior to 1Ql7 to 
E!.TITJ.ED : be rriven the same e 'feet , insoi'' r "' r. "!. · s " 
A 1 E OF ricrhts under I.tis souri statutes ~n·e cm1-

: cerned as if "A" had been adopted in 
r~issouri . 11 A11 is child of adopting p~ rents 

: as fully as if 1 orn to them in l 1wful w~d­
lock; caP inherit from them , but not t~eir 
kinsnen . "A" is not brother of "?.", a 
child of adoptin~ parents ; upon ""M ' s" death 

intestate in ~~issouri , "A" can-
Jonu.:~ ry 29 , 19t:;3 not inherit from "P", 'nd "A" 

is Lot entitled to exemutions 
and rate , llowable to brother 
unde·r inhe-r 1 tance tax statutes . 

Honorable c. L. Gill ilan 
Assistant Supervi sor 
Inherit~nce T~x Unit 
Dep rtment of Revenue 
J eff erson City, Mi~souri 

Dear Sir: 

This is to acknowledr e receipt of your recent 
reques t for a legal opinion of t h is dep~rtment ns to 
whether a f oster brother is , under the inheritance t ax 
sta tutes of t his state, entitled to the tax ratos and 
exemptions ~ llowable to a natural brother in those in­
stances when the deceased died intestate . 

Reference is rn~de to correspondence a ttached 
to the opinion reque st , and it is f r om this s~urce thqt 
t he f acts in the ca ee are given. 

From such correspondence it a pro ars thc t one '1\ " 
was t oken into the home of a couple and raised as their 
child, and that "A" has used t hoir surntlne all his life . 
It is believod t h t on a dopti on of "1" wa s intended by 
his foster pnrents, and t h t t he adoption pr obably did 
take plr1 ce , a lthough f'or r!ol ad nption proceedin" s provi ded 
by the statutes of tho sta te of r Q i ne , where t ho f acts 
are alJeged t o h~ve t aken place, ha ve probably not been 
compli..,d w1 tn . The da te of the ·· lle~;ed adoption is not 
given , but it appears tha t "A" is now opproxi mo tely sixty 
years of age , and it is believed th~ t he mus t ~ ve been 
adopted prior to the year of 1917 . 

While the lef•ality or ill egality of the odoption 
of "ft " under the .:a ine k ,.. s does not appear; f or the pur­
pos e of our p~scnt discussi on it is a ssumed t ho t the 
adoption wa s legal , and it is necessary f or us to det or­
mine what e f fect , if any, is to be given such adoption under 
the Miss uri s t atutes . 



Honorable C. L. Gillilan: 

Section 453 .170, RSUo 1949. st&tes what effect shall be 
given in Mi ssouri to adoptions under the l aws of other states, 
and r eads a s follows : 

"Any person a dopt ed pursuant to the laws 
of other states of the union, ~enever the 
adopted person' s rights are affected or 
deter~ined by the laws of t h is state, shall , 
from the date of said adoption, be de emed 
and held to be f or every purpose the lawful 
chi ld of its parent or parents by adoption 
a s fully as tho~h born to t hem in lawful 
wedlock and such adoption shall have the same 
force and effect as adoption under the pro­
visions of this chapter, including all in­
heritance r ight s . " 

Sec tion 453. 090, RSYo 1949, provides 1h a t the effect ot 
adoption shall be, ond reads as follows : 

"1. ' hen a chi ld is adopted in a ccordance 
with the provisi ns of t h is chapter, all 
l egal relationships and a ll rights and duties 
between such child a nd his natural parents 
( other than a natural parent who joins in 
the petition for adoption as provided 1n 
section 453.010) shall cea se and determi ne . 
Said child shall t hereafter be dcernod end 
held to be for every purpose the child of 
his parent or pr rents by adoption, as fully 
as t hough born to him or them in lawful wed­
l ock. 

"2 . Said child shall be capable of inherit­
ing from, and as t he child of , said p~rent 
or parents by adoption as full y as though 
born to him or them in lawful wedlock a nd, 
if a minor, shall be entitled t o prope r sup­
port , nurture a nd care fr om said parent or 
parents by adoption. 

"3 . Sa id parent or parents by adoption !hall 
be c apable of inheriting ft•om and as the 
pa rent or pa rent s of, said adopted ch ild as 
fully as t hough said child had been born t o 
him or them in l awful wedlock, and, if said 
child is a minor, shall be entitled to the 
servi ces, wages, control and custody of said 
adopted child . 

-~-



Honorable c. L . Gil1 ilan: 

"4• Said adopted child shall be capable of 
inheriting from and to king through ha parent 
or parents by adoption property limited express­
ly to heirs of the body of such parent or 
psrents by adoption. 

"5 . The word ·•child ' as used in this section, 
sha l l , unleo~ the context hereof otherwise 
reau ircs, be construad t o mean either a person 
under or over the age of twenty- one years . " 

Assuming thot "A" was l es::ally adopted under t ':le '·a i ne law, 
such adoption is t hen to be g iven the same effect in t his state 
and if he had been adopted undor ' issouri l aws , insofar a s the right s 
of "A" are concerned under Missouri statutes. 

From the provisions of the precedine section it is noted 
that the adopted child shall be deemed and held to be for every 
purpose, the child of the adopting parents as fUlly as t hough said 
child were born in lawful wedlock to the adopting parents . It is 
a lso noted that the adopted child shall be capable of inheriting 
from his foster parents , and they from h1m as full y as if the 
adopted child were born to said foster parents in lawful wedlock. 

It appears that the present Mi ssouri adoption statutes are 
based upon the Adoption Act of 1917, and t ha t t here is very little 
change in such laws to date . 

No question has been asked regarding the adopted child ' s 
relationship to the adopting parents , and the legal rights of the 
former to inherit from the l atter under the sta tutes of descent and 
distribution, but rather the inquiry raises the question impliedly, 
if not expressly, what effect, if any, the adoption proceedings will 
have upon the relationship between the adopted child and other mem­
bers of the family of the foster parents . In the present caso1 will 
"A" , the adopted son, be l egally considered as a brother of "B , the 
natural born son of the adopting parents , and upon the death of "B", 
intestate in iss'>uri, is "A" the heir of "B" , under the laws of 
descent and di s tribution? 

In the event "A" was adopted under the laws of ta i ne prior 
to the Uissouri Adoption Act of 1917, it appears that he could 
inherit only fro~ the adopting pcrents , and not from their kinsmen . 

We here call a ttention to the case of Hockaday va. Lynn, et al . , 
200 Mo. 456, w~ich appears to be the leading case in point , at l . c . 
468-472, the court said: 
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Honorable c. L. Gill ilan: 

"In fact, it may be laid down a s a genera l 
conclusion th~t whi le the Statute of Adoption 
must be r ead into the Statute of Dower and 
that o£ Descents and Distribution, it is 
wlth t his singul~rity, a lways to be observed, 
.Y.!!·, ~ ~ ndopted child is .!.Q. 1.!!1 !.n onl:.y 
£2!:, !£2_ Purpose of prose1•ving .111 full its 
right ~ inherit~nce froc its adoptive p~rent ; 
and the door to inheritance is shut and its 
bolt shot a t the precise point.**~~ 
-~ ·!'· _.... ~· ~~ ~... • 't. ~'!. -~ ..r· ?'· ·~ .... -~" .... { '· -~ -: -:·· ·: ;. 

The doctrine to be ga thered free the forePoing 
cases is announced to be , in sffect , 12 deny 
~ right .2£ ~ adopted child 12 succeed 12 
~ estate .2!. an:.y ner.tbor 2!. ~ adopting fa~:tily 
other Sh!!l ~adopting parent, !.!!£ ~ such 
adopted child does not succeed to t he estate 
of ancestors orCOl'late.,.al.!tla oTthe adopting 
pqrent , a2!. to ~ estate of children E.2.!:.!! !2 
~ adoTting y:rent. (?1_ Ai:i. and !E&· t:nc:r • 
.2!. b!ut ~ !:!! • ' :Dli; 1 ~.' 9.!rf. 

(Underscoring ours . ) 

It would appear from the quoted portions of above ca se 
tha t "A" would not be the brother of "B" , but we shall consider 
this matter further before reaching a conclusion . 

The present adopt i on sta tutes do not , nor does nny other 
statut e , insofar ns e heve been able to ascertain, define the word, 
"brother, " consequently, we find it necessary to l ook to other 
sources for a suitable definition of the term. However, it is one 
of the cardinal rule s of statutory construction that words used in 
a sta tute shall be gi ven t heir plain or ordinary mearing unle ss it 
was the intention of the law-making po· er t o give them s -ne other 
meaning. 

A general definition of the word, "brother," and one in 
which the word has beon given its ord~nary moani ng is f ound in 
Volume 12 C . J . ~ ., P• 373, as follo a : 

"BROTHER . The correletive of ' sister '. The 
word has been v~r ~ ously defined by lexicographers 
as a ~le person, in h is rela tion to another 
person or persons of either sex born of the same 
p a rents; a cale rela tive in t he first degree of 
descent or mutual kinship; a rnnle T rson in his 
relationship !.2 any o1her per'S"'ilo the sameb'rood 
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Honorable c. L. Gillilan: 

~ anacestry ; a male person who bas the 
same ratber and mother with a nother person, 
or who has j ne of t hem; he who is born from 
the some father and mother with another. or 
from o~ of them only. In particular con­
nections , it ha s been held t ha t the term, 
w~en used without any qualifyina wo~ds, may 
include a broLher of the half blood, but does 
not include a lef(i tima te child of an Q"d''pred 
Child' s foster parents . " ----

(Underscoring ours . ) 

As to whether "A" , the foster brother of "B" , the decee sed 
is a "brother" , within the meaning of the word as defi ned above , 
and if "1" is entitled to the exemptions and tax rate allowed a 
brother of the decea cod, within the meaning of state inheritance 
tax sta tutes reouires a consideration of the inheritance tax 
statutes involved. 

Paragr aph 2, Section 1LS.090, RSHo 1949, provides what 
exemptions shall be allowed the t axpayer unde r certa i n circum­
stances, and re~ds as follows : 

0 2 . Al l transfers of ~roperty ar any 
beneficia l interest therein of the clear 
market vs lue of twenty thousand dollars 
to the surviving husband or wife • said 
exemption to be in addition to the marital 
rights of the widow or widower who shnll 
renounce the will of a deceased husband or 
wife. or whose spouse died intestate; pro­
vided, however, th~ t if a widow or wido er 
accepts the benefits provided by the ill 
of a deceased spouse said twenty thousand 
dol lar exooption shall be in addition to 
on amount equal to the aggrega te value of 
such marita l rights to which such widow or 
widower would have been entitled if such 
widow or widower bad renounced said will 
or if said anouse had died intestate, and 
five thousand dollars to each of the other 
persons described in subdivision (1). sub­
section 1 of section 145. 060; provided, how­
ever. that in all ca ses where any of the 
lineal descendants of the decedent are · 
idiotic, insane , blind, deformed, or otherwise 
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Honorable c. L. Gillilan: 

mentally or physically ~ncapacitated from 
performing l~bor whereby such descendant 
mny not be able to earn a livinr, there 
shall be exempted from the provisions of 
this chapter an amount up t~ t he sum of 
fifteen t housand dollars . n 

Paragr aph 2, Section 1' 5. 060, RSJlo 19491 provides the 
applicable tax T•ate t~ be used in computi ng the inheri tnnce 
tax due from a taxpay~r rela ted to the deceased ~thin certain 
degrees, and reads a s follows: 

11 
( 2) Three boer cent: YJhere the person or 

persons to w om such ~roporty ar any bene­
ficia l interest therein passes shall be the 
brother or sister , or the descendant of a 
brother or sister of the decedent , the wife 
or w\dow of a son, or the husband of a 
da1.1ghter of tho decedent , at the rate of 
thl•ee per cent of the clear market value of 
such property or interest therein; " 

It is noted thr t the \7ord "brothern , has not been defined 
in any of the above quoted sections of the inheritance tax laws, 
but from the context, the word &jperrs to be usod in its ordinary 
sense , and in the absence ot any expressed or implied intention 
of the Legislature th~t it should have any other or different 
meaning, it will be given its ordinary meaning. 

In view of tho foregoing , it is our thourht that "A' s" 
adoption in the State of ~~tne is to be given the sace effect as 
if he had been adopted unde r tho laws of Mi ssouri , insofar ao 
" /t. ' s" rights under llissouri law ore c oncerned, and that tor all 
intents and purposes (except as will bo presently noticed) "A" 
shall be considered the child of the adopting parents a s fulll as 
if he had been bor n to the~ in lawful wedlock . Howev~r , "A ' s 
adoption being prior to the Mi ssour i Adoption Act of 1917, his 
rights of inheritance wore limited by the statutes and court de­
cisions in e :rect prior to the Act. Under said laws , he was al­
lowed to inherit onl y from his foster parents and not from the 
kin~en of such parents, since he did not be co~e a relative of 
the kinsmen bl virtue of his adoption. Ther efore , "A" is not a 
"brother" of B" , a son of the adopting parents , and under the 
statutes of descent and dictribution cannot inherit from • B• 
as "B ' s" heir. "A" cannot cla im the exemptions and tho tax r ate 
applicable to t hose inetances w~en the taxpayer and the deceased 
were rfla ted to each other in the ~irst degree os brothers, since 
"A" is not a brother or "B" , within the c~only a ccepted meaning 
of the word "brother" , and as used in the above mentioned statutes . 
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Honorabl e c. L. Gill ilan: 

CONCLUSION 

It is, therefore , the opinion of t his department that 
the adoption of "A" in the State of Maine prior to 1917, is to 
be given the aame l ega l e f fee t a s if "A" had been adopted in 
Mis oo uri, insofar as the rights of "A" are affected under 
Missouri statutes . That, under Mi ssouri sta tutes and court 
decisions in effect a t the time of the adoption. "A" became 
the child of the adopting pa rents for a l l intents and purpose s 
a s f ul l y a s t hough he had beon born to them in l awful wedlock, 
except that "A" could, inhorit only tram his foster parents , a nd 
not f rom their kinsmen. By virt ue of h is adopti on, "A" did not 
l ega lly beeome ~he brother of "B"A a son born to the adopting 
~rents , and upon the death of "B in the State of Mi ssouri, 

A" did not Become t he heir of "B" . "A" is not entitled to the 
exemptions and tax rate allowable to a brother of deceased under 
inheritan ce t ax statute s. 

The foregoi ng opinion, wbieh I approve , was prepared by 
my Assistant , 'r . Paul N. Chitwood . 

Yours Yery truly, 

J OHN l.f . DALTON 
Attorney Gener al 


