DEPARTMENT OF CORRECTIONS: Director of Department of Corrections

STATE: unauthorized to execut
. g e easement to
ZONVEYANCE: United States of Americs.

November 12, 1953

vepertment of Correciions
Uivision of Fenal Institutions
Jefferson City, Missourl

Attention: Wr. C. ils Herdy, Auditor
Gentlemen:

This will acknowled.e receipt of your opinion request
vhich reads in part:

"On July 17, 1952, the sirector of the Uepertment of
Corrections, B. M. Casteel, signed &an option Tor en
ensement with the Federal Government covering

.58 acres of land known as Stenley lend i'roject,
Traet A-101-E, for which there was to be paid
+1643,00 to the Livision of renal Institutions or
the “tete of fiissouri, and since it is not clear

to this office as to the velidity of an option
signed In this manner on stete-owned lend, it is
respectfully requested that you give & legel

opinion on the following: 1. Is an easement option
signed by the virector of the ~epartment of
Corrections & velid instrument: 2. If payment

is made according to the present opticn what
distribution should be made of the funds received?"

You first inquire if the easement cption for purchase,
e copy of which is attached hereto, is velid, <+his is merely
en option executed by the then .Lirector of the vepartment of
Correcticns, Stete of Missouri, to the United States of
fmerica to purchase for & certain consideration a perpetuel
eazsement and right of way over a portion of land belonging
to the “tate of Missouri located in Cole “ounty, Missouri
and under management of the Lepartment of Corrections, Ltate
of' Missouri., The purpose for which this easement ls sought
is for the improvement of the Missouri liiver at Stanley Pend
in the interest of navigetion end under said option the
Federal Uovernment mey purchese the land describved therein,
may overflow, corrode, remove, cut away and do most anything
to seid deseribed land for sueh purposes,



An easement creates an interest in land and automatically
is permanent} Wood v. Gregory, 155 S.,W. 24 168, 171, 138
A.L,R, 142; First Trust Company v. Downes, 230 S.W. 24
770 local cite 775.

It is well established that public officiels who are
creatures of Statute have only such power as may be granted
by the General Assembly and necessary implied authority to
carry out that expressed and ell persons dealing with such
officiels do so at their own risk. Jee Aetna Insurence
Compeny v. Omallyl2y S.W. 24 1064, local cite 1066, wherein
the court said:

"Did the superintendent of insurance have the
authority to employ the respondents in these
restitution proceedings? BEefore 2 state officer
can enter into & valid contract he must be

gilven that power either by the Constitution or
by the statutes, All persons deealing with

such officers are charged with knowledge of the
extent of their authority and are bound, at
“heir peril, to ascertain whether the contem-
plated contract is within the power conferred.
Such povier must be exercised in manner and form
es directed by the Legislature. State v. Bank
of the State of Missouri, 45 Mo. 528; State to
the Use of Public Schools, etec., v. Crumb, 157
Mo. 545, 57 S.W. 1030; State ex rel., Blakeman

v. Hays, 52 Mo, 578; State v. Yerlstein, Tex.
Civ. Appe, T9 S.W, 2d 1433 59 C.J., section 285,
page 172, section 286. 1In the last citation the
euthor says: 'Publiec officers have and cen
exercise only such powers as are conferred on them
by law, and a state is not bound by contracts
made in its behalf by its officers or agents
without previous authority conferred by statute
or the constitution, unless such authorized
contrects have been afterward retified by the
legislature. 4An agreement not legelly binding
on the state may, however, impose a morel obli-
gation. The doctrine of estoppel, when invoked
ageinst the state, has only a limited application,
even when an unesuthorized contract on its behalf
hes been performed, and thereby the state has
received a benefit, and so it is held that a
state cannot by estoppel become bound by the
unauthorized contracts of its officers; nor is a
state bound by sn implied contract made by a
state officer where such officer had no author=-
ity to meke en uxpress one,'"

In volume 81, Corpus YJuris C.J.%., section 107, pege
1079, we find the following well esteblished principle of law:
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"State property cannot be sold or dlsposed of
except by authority of law, but, in the absence
of constitutional limitations, the state, like
any individual owner of property, may convey its
property in any way it sees fit, and its grant
may be express or by necessary implicetion. The
power to dispose of stete property is vested In
the legislature which may meke provision therefor
by statute, and may regulate or change &t any
time the method of disposition; end the statutory
proviaiogs must be complied with or the sale will
be void,

See State ex rel. Equity Farms v. Hubbard, 280, H.%W.9,
203 Minnesota and Bjerke v. #rens, 281 N.,W, 865, 203
Minnesota, 501,

In view of the foregoing declsions and fundamental
principals of law, we are forced to the conclusion that the
Director of the Department of Corrections could only legally
execute such an option under & specific statute authorizing
him to execute such an easement or conveyance and that the
General iAssembly of the state is the only body vested with
such euthority in the absence of legislation granting such
authority to some official of the state.

Under section 216,130, R.S5.Mo, 1949, the Uirector of the
Lepartment of Corrections i1s vested with authority to acquire
lands by lease or purchese in behalf of the State of lMissouri
for farming, rock queries, grazing or other purposes deemed
necessary by him to be used for employment at useful work
of prisoners at the renitentary and for training them so they
mey earn & livelihood, and further provides if he cannot so
acquire necessery land then it suthorizes him to
direct the Attorney General to condem said land in the name
of the State of Missouri.

e can locate no statute authorizing the director to ‘
execute such an option or convey land to the Unlted States of America,

Apparently the officlals of the United States of Americae
have questioned the validity of such an instrument and have
held up the payment provided therein. Under paragreph 6,
page 3 of seld option, 1t provides that the parties therein
have sgreed that the vendor, notwithstanding said option to
purchase, may at its election scquire such interest therein,
by condemnation, or other judlieial proceedings and further
egree thet the consideration vested in said option shall be the
full amount of award or just consideration for taking of said
land. VWhich, of course, is not binding upon the state in this
instence any more then the option contract.
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Therefore, in the absence of such statutory authority,

the Uirector
authority in
option is of

In view
et this time

of the Department of Corrections exceeded his
executing such option, and, therefore such
no validity.

of the foregoing, we consider 1t unnecesseary
to snswer your second ingquiry.

CONCLUSICN

It is the opinion of this department that the then Llirector
of the Uepartment of Corrections had no legal authority to
execute such an option and bind the State of Missouri, and
therefore same is invalid.

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Mr. Aubrey R, Hammett, Jr.

Very truly yours,

JOHN M, DALTON
Attorney General



