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SCHOOL DISTRICTS: 

School district has no autrtority to transport 
children to private schools even though the 
pro rata cost of transportation might be paid 
by the private school child so t ransported . 

August 27, 1953 

Honorable William L. Hungate 
Prosecuting Attorney 
Lincoln County 
Troy, f·tl s so uri 

Dear ~w . Hungate: 

F~LE D 

3 
Th~s is ln response to your r equest for an opinion dated 

August 6, 1953, \'lhich r eads, in part, as follows : 

"The County Superintendent of Schools has 
asked me to obtain an opinion of the 
Attorney General as to whether or not it 
would be lawful for a bus owned by the 
f ree public schools to haul parochial 
ch1l dren for hir e on the basis of actual 
per pupil cost for transportation. 

"Two of Lincol n County 's four r eorganized 
districts are faced with this problem so 
it is a live issue. When we speak of 
hauling parochial children, vTe mean haul­
i ng them to a parochial school. The actual 
per pupil cost would be determined by the 
school board in each district on a district 
wide basis . " 

Free transportation of pupils is authorized by Sections 
165.140 and 165.143, RSMo 1949, which sections read as follows : 

Sec. 165 .140. "ifuenever the board of 
directors of any school district or board 
of education of a consolidated district 
shall deem it advisable , or when they 
shall be requested by a petition of ten 
taxpayers of such district, t o provide 
for the free transportation to and from 
school, at the expense of the district , 
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of pupils living more t han one-half mile 
from the schoolhouse , for tho whole or 
for part of tho school year, said board 
of directors or board of education shall 
submit to the qualified voters of such 
school di s trict, who are taxpayers in such 
district , at an annual meeting or a special 
mooting, called and held for that purpose , 
tho question of providing such transporta-
tion f or the pupils of such school district; 
provided, that when a special moeting is 
called for this purpose , a due notice of 
such meeting shall be given as provided for 
in section 165. 037• If two-thirds of the 
voters, who are taxpayers, voting at such 
election. shall vote ln favor of such 
transportation of pupils of said school 
district, the board of directors or board of 
education shall arrange for and provide such 
transportation. The board of directors or 
board of education shall have authority and 
are empowered to make all need!'ul rules and 
regulations for the free transportation of 
pupils herein provided for, and are authorized 
to and shall require from every person, em­
ployed for that purpose , a reasonable bond for 
tho faithful discharge of his duties, aa 
prescribed by the board. Said board of direc­
tors or board of education shall pay by warrant 
the expanses of such transportation out of the 
incidental fund of the district; provided, 
that this section shall include pupil s attending 
private schools of elementary and high school 
grade except such schools as are operated f or 
profit." 

&eo. 165. 143• " lhen any school district makes 
provision for transporting any or all of the 
pupils of such district to a central school 
or schools within t he district, and the method 
of transporting is approved by the state board 
of education the amount paid for transportation, 
not to exceed throe dollars per month for each 
pupil transported a distance of two miles or 
more, shall be a part of the minimum guarantee 
of such district for the ensuing year. \ihen 
the board of directors of any school district 
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makos provision for transporting the high 
school pupils whose tuition it is obligated 
to pay, to the school or schools they are 
attending, and the method of transporting is 
approved by the state board of education, the 
amount paid for transporting such pupils, 
not to exceed three dollars per month for 
each pupil transported shall be a part of the 
state apportionment to such district for the 
ensuing year, if no part of the minimum 
guarantee of such district has been used to 
pay any part of the cost of transporting such 
pupil s . When tho board of directors of a 
district that admits nonresident pupils to 
its hiuh school makes provision for trans­
portin(, such pupils to such hie,h school, and 
the method of transpot·ting and the transporta­
tion routes are approved by the state board 
of education before tho transportation is 
begun, the smount spent for transporting such 
pupils , not to exceed three dollars per month 
for each pupil transported shall be a part of 
the state apportionment to such district for 
the ensuing year, if no money apportioned to 
such district from any public rund or runds 
hna been used to pay any part of tho coat 
of transportin6 such pupils, except money 
apportioned to such district to pay tho cost 
of transporting such pupils ; provided, any 
oost incurred for transporting such pupils 
i n excess of three dollars per month for 
oach pupil transported may be collected 
from the district of the pupil's residence, 
i f said cost has been determined in the 
manner prescribed by the state board of 
education; and provided further, that for 
tho transportation of pupils attending 
private school s , between the ages of six 
and twenty years, where no tuition ahnll be 
payable, the costs of transporti ng said 
pupils attending private school shall be 
paid as herein provided for the t r ansporta­
tion of pupils to public schools." 

In the case of !~cVey et al . v . Hawkins et al., 258 ~. w. (2d) 
927, the court considered the constitutionality of the added 
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provisos of these sections which purport to authorize the 
transportation of children to private schools at public expense . 
Although t he court intimated that appellants (plaintiffs) therein 
may not have presented the constitutional question in such a 
manner as to preserve it for reviow by tho court, since respond­
ents (defendants) relied on those sections as a defense t o the 
action the constitutionality of the provisos of those sec tions 
was in issue . Having discussed tho applicable constitut ional 
and statutory provisions, the court said, l . o . 933t 

" ii' * ~~ If the parts of what are now Section 
165.140 and Section 165. 143, as added in 
1939, see Laws 1939, pp 718- 720, are in 
direct conflict with controlling provisions 
of the Constitution of 1l1ssouri 1945, to 
wit, ~ection 5 of Article IX, they do not 
and can not constitute any dofonse t o the 
prosent action and must b e disregarded. 
Since the added portions of these sections 
do conflict with the mentioned constitu• 
tional provisions they constitute no defense 
to the present action. we may not in t his 
proceeding deter.mino the effoct of such 
nolding upon the remaining portiona of said 
sections, however, see h i ssouri Ins . Co . v . 
Horris, r-to . Sup., 255 s.w. (2d) 781, 782 . " 

Therefore , the court has held the provisos of Sections 165. 140 
and 165. 143, supra, purporting to authorize transportation of 
chi l dr en to private school s at public exponse,unconstitut ional, 
hence, null and void (12 c. J., Cons titutional Law, page 800, 
&action 228; Gilkeson v . l·1issouri Pao. H. Co . ,_ 222 I1o . 173, 121 
S .\~ . 138, 24 L. R. A. , N. S. , 844, 17 Ann . Cas . tl88) . 

In Berghorn et al v . Reorganized School Di et . No. 8, Fr ankl in 
County, I-tissouri , et al., rec ently decided by the Supreme Court 
and not yet reported, the court in affirming the j udgment therein 
al so condemned the practice of intermingl ing the funds of a school 
district with those of a church. The court said: 

"The court further found that tho arrangement 
with the Roman Cathol ic Church for the joint 
operation of motor buses for transporti ng 
pupils to the Gildohaus school and to the 
Gildehaus church constituted an unl awful 
intermingl ing of the funds of tho said school 
district and of the St . John ' s Cathol ic Church, 
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and the use of public monies for joint opera­
tion of two motor buses was in aid of a 
religious creed and church for a sectarian 
purpose, and t hat said arrangement constituted 
a donation of personal property for a religious 
creed and church and for sectarian purposes 
and was therefore unlawful . " 

Some question mibht be rai sed here as to whether the factual 
situation outlined in your r equest would constitute an unlawful 
intermingling of funds , but in view of the decision :reached in this 
opinion that question need not be decided . 

8ection 432. 070, R~1o 1949, provides that no school district 
shall mruce any contract unless the same be within the scope of 
the powers of the district or be expressl y authorized by law, 
That section reads a s follows: 

"No county, city, town, village , school 
township, school di s trict or other municipal 
corporation shall make any contract, unless 
the s ame shall be wit~n the scope of its 
powers or be expressl y authorized by l aw, 
nor unless such contract be made upon a 
consideration wholly to bo performed or 
executed subsequent to the maki ng of the 
contrac t; and such contract, including the 
consideration, shall be in writing and 
dated when made, and dlall be subocribed 
by the parties thereto, or their agents 
authorized by l aw and dul y appointed and 
authorized in writing , " 

The courts of t his state have on numerous occasions construed 
the powers of a board of education of a school diRtrict . In 
State v. Kessler, 136 I1o. App . 2)6, 240, ~ ;;; , tJ . 't91a , the Kansas 
City Court of AppeR.ls said: IJ?~w1 ¥'Sj<?b1 

n ~~ {(- <it- The board of directors of the school 
district i s a body clothed with authority to 
discharge such functions of a public nature 
a s a.re expressly prescribed by statute . It 
can exercise no power not expressly conferred 
or fairly arising by necessar y impl ication 
from thos e conferred . -ir- ~~ -ir•• 
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And a&ain, in Consolidated School Dist. No . 6 of Jackson 
County v , Shawhan et al., l·1o . App . , 27 3 &. W. 182, 184, the 
Kansas City Court of Appeal s saidl 

"Plai nti ff di strict i s a corporation created 
by s t a tute; its board of di rectors i s wn at 
the statut e makes it, havi ng onl y such powers 
and £unctions as are expressly delehated to 
it. Ar.mstrong v . School District, 28 Mo. 
App . 169. ~:- '* <~r" 

In \tl'i gh t v • .t3oard of ~ucation of s t . Louis, 295 to . 466, 
476, 246 s. • 43, the ~upreme Court s aid: 

"The power of t he board t o make the rul e in 
t his ca se is t o be c onsi dered prior to a 
determination of i ts reasonableness. The 
power delegated by the Legi s l ature is purely 
derivative . Under a well- recognized canon 
of con s truction , such powers, however remedial 
in their purpo se , can only be exercised as 
are cl earl y compreh ended within the words of 
the statute or tha t may be derived t herefrom 
by necessary impl ication , regard always being 
had for the object to be att ained. Any doubt 
or ambiguity arising out of the terms of the 
grant must be resol ved i n favor of the pe~ple . 
{watson Seminary v. County Ct . Pike Co., 149 
l-1o . l . c . 70, nnd cases, 45 L. R. A. 675; 
Armstrong v . School Di s t ., 28 Ho . App . 180; 
25 n.c.L, P • 1091, sec . 306 and notes . " 

This rulo al so seems to bo the law generally . 56 c. J ., 
Schools and School Di s tricts , page 193, Section 46, provides: 

"A school di strict, or a di s trict boar d of 
education or of school trustees, or othdr 
local school organization, is a subordinate 
agency, subdivision, or instrumental ity of 
tho s t ate, performing the duti es of the 
state in the conduct and maint enance of the 
public school s . All its functions are a 
public nature, and its only powers are 
those expressly granted by, or necessaril y 
impl ied f rom, the statutes, by which it 
is governed and restr ained in the exercise 
of such powers and the performance of its 
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duties . The legislature may modify or 
abrogate the powers of s chool districts 
a s it may see fit . Only such school dis­
tricts exist a s are created or provided for 
by statute. " 

56 c. J . , Schools and School Districts, page 294, Section 
152, provides: 

"A county board of education or of school 
trustees, although a creature of the l aw, 
may exercise any powers authorized by law, 
it however has in general only such powers 
as are expressly conferred upon it by 
constitutional or statutory provision or 
powers which are incidental to thooe ex­
pressly conferred. ' (- ·U· .;~" 

56 c. J., Schools and School Dis tricts, page 331, Section 
202, provides: 

"The powers and authority of the of ficers 
and directors, trustees, or the like , of 
school districts and other local school 
organizations, like thos e of other public 
officers, are ordinarily purely statutory 
and derivative, ana are under tho control 
of the le~i slature, which may enlarge or 
a~ridc~ them as it soes fit . So such 
officers or boards possess such powers , 
and such only, as have been expressly 
conferred upon them by s tatute or are 
necessarily impl ied from those so conferred 
or from the duties imposed upon th~J and 
a fortiori , such an officer or board can 
have no authority which the atate in its 
sovereign capacity could not delegate or 
confer. All persons who deal with school 
boards and officers are presumed to have 
knowledge of the extent of their powers, 
and tho manner in which such powers may or 
must be exercised. " 

On tho factual situation presented there are no !U.ssouri 
cases directly in point . The only case wo are able to find 
dealing with this i s sue is that of ~ilver Lake Consolidated 
School Di s t . v . Parker et al., 238 Ia. 984, 29 N. W. (2d ) 214 
(1947) . This was a suit for declaratory judgment, count 2 of 
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which a sked t hat children attending parochial schools might be 
carried 1n the public school bus upon the condition t hat the 
par ents of said children pay the pro rata coat of transportation. 
In discussing count 1 of tho petition the court said, N. \1 . (2d) 
l.c. 217: 

"The only powers of the school district are 
those expressly granted it or necessarily 
implied from the statutes by which it ia 
governed and restrained in the exercise of 
such powers in perfor.manoo of its duties . 
Courtright v. Consolidated Independent 
School Diet., 203 Iowa 26 , 212 N.w. 368; 
8ellmeyer v. Independent Dist. of 
Marshalltown, 44 Iowa 564. " 

Plaintiff relied on Section 282. 13 of tho Iowa Code, which 
reads : 

"The board may permit pupils enrolled in the 
secondary grades or any other pupils that 
are not entitled to free transportation to 
avail t h emselves of the transportation facil­
ities provided their parents pay the pro rata 
cost of such transportation. " 

However, the court held that t his section read with other 
sections was applicable onl y when a contract had been entered 
into between districts and was not operative otherwise. 

The court then said (N. w. (2d) l.c. 221): 

11 ~} * ~· \ e hold t hat this statute can have 
no application other than on the condition 
stated therein. This 11m1tation, together 
with the restriction upon the powers and 
duties of the local boards heretofore men­
tioned, prevent any such transportation if 
paid for by the paren ta . of the pupils . <l$> o~:· *" 

Now that the lUssouri &upreme Court has held the provisos 
at tho end of Sections 165.140 and i65.143, supra, unconstitutional, 
hence, n~l and void, wo find no s tatutory authority for a school 
district to enter into any type of contract for the transportation 
of children to private schools . 
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It ia true t hat the portions of Sections 165. 140 and 165. 143 
now remaining refer to "school" and "schoolhouse," otc., without 
specifyinb that they must be public schools, but as was said in 
the Parker case, supra (N. \1. (2d) l . c. 217) : 

"The affa1Pa of the public schools are 
administered by a school board, and such 
schools are organized into districts for 
the purpose of management, control, and 
government . Tho powers of the board of 
education or directors, as laid down in 
t he Code, apply only to the public schools, 
except as othorwise stated. School district 
h as been va~iously defined. It is a quasi 
corporation. a creature of the legislature, 
and i s endowed only with powers bestowed upon 
it by statute. Bruggeman v . Independent 
..,chool Dist. Uo. 4, 227 Iowa 661, 289 N.w. 
5. It is defined as a polit ical or civil 
subdivision of the state for the purpose of 
aidins in the exercise of that governmental 
function which relates to the education of 
children. Landis v . AShworth, 57 N. J . L. 
509, 31 A. 1017 . Is a district of and for 
the public schools - Smith v . Donahue, 202 
App . Div. 656, 195 N. Y. S. 715. The ter.m 
'school district ' clearly has r oference to 
the public school system with which alone 
school districts have to do . Charl es 
Scribner's Sons v . Board of Education of 
Dist . No . 102 1 7 Cir.,278 F. 366. " 

And again, l.c . 221: 

"The public school s are those which tho state 
undertru(es, through the various boards and 
officers, to direct, manage, and contr ol, and 
the statutes relating to transportation of 
pupils, read in the light of such duty and 
obligation, must necessarily apply only to 
such public schools. To place private schools 
upon the same basis as tho public schools 
would opon up a ~ystom of control of such 
private schools such as would tend to author­
ize the management and government of those 
school s by the s tate - a r osult in no way 
sought either by those in control of the state 
public schools, or of the private schools." 
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Therefore , we must and do conclude t hat , ainco school 
districts have onl y such powers as are c onferred by statute 
or such as may be reasonably implied a o necessaril y incident 
to a power expressly conferred, under our statutes a school 
district has no authority to transport children to a private 
school even though the pro r ata cost of transportation might 
be paid by tho pri vate school child so transported. 

\1e express no opinion o.s to t ho constitutionality of a 
s tatutory provision aut horizing such a contract as tha t con­
templated in your request, ahoul d the Legislature at some 
future date pass such a l aw, because such an i ssue is not 
presented horoin. 

CONCLUSION 

It i s the opinion of tnis office t hat school districts 
have no authority t o transpart children to pri vate schools 
even though tho pro rata cost of transportation might be paid 
by the private school chil d so transported. 

The foregoing opinion, whi ch I hereby approv6, was prepared 
by my Assistant, John w. Inglish . 

J\ii :ml 

Yours very truly, 

J OHN M. DALTON 
Attorney Gener al 


