
CRIMINAL COSTS : 
STATE: 

State not liable for costs ~: transcript , on 
appeal , ordered by trial court under Section 
485. 100 , RSMo 1949 , when defendant had not 
properly perfected an appeal . 

Fl LED1 
September 16, 1953 

J£i 
Honorable Hichard K. Phel ps 
Prosocuti Attorney 
J ackson County 
Kansas City, ~~issouri 

De ar Sir: 

This will ecknowledgo rocoipt of your recent ro-
quost f or nn opinion which roads , in part , a s !'ollo~s: 

"In the orininal case of 3t~te vs . Jeoso 
W. Smitt1 1 tried in Division Uo . 7 of the 
Circuit Court 01 Ju.ckson vounty, ,,iseouri , 
before the Honorr.blo .1c•Y • Cowo.n, an o.t-
fidavit ~or eppoal in forma .vauperis t-19 8 
ril ed out 0 41' t i me by tho defendant . .t.t 
the time s~id appeal was tnAen the trial 
court directed the court reporter to pre ­
pare a tranacript ot the record or trial . 
The upreme Court rotused tc enter tain 
tr~ appeal becauso it was not timel y fi l ed. 
bubsequently the Comptroll er ~d Bude et 
~iroctor dcolinod to pay a bill in the 
acount of 92. 20, suboit t cd by the court 
reporter, for the co~t of preparing s a id 
trnnscript , on the ground t hnt the bill 
had aecruod after the timo allowed by 
atatuto f or taking an ap. eal . 

uQ.UL.UY: tnr or ... eetion 485 .100, Revioed 
Statutes of J11ssouri, 1949, is the Stato 
or f~soouri liabl e for the c os t or pro~ 
paring a tranacript or tho recor d i n a 
criminal cauo where the appeal 1n formn 
pauperis w~~ filed out of ti~~ bJ tho 
defendant , c.na t. ... o reporter preparing 
so.id transcript 't·ras directed to do s o 
by tho trial court? 11 



Honorabl e Richard K. Phelps: 

Sect i on 485.1001 RSHo 1949 1 i">rovides that any 
judge may , in his discretion, order a transcript made 
and the sta te shall pay the costs of s ame where the 
defendant take s an appeal and i s unable to pay such 
costs. Said sect ion reads: 

"Each court reporter shall also receive 
from any person or persons ordering tran­
scripts of h is not es t he sum of fifteen 
cents per folio of one hundred words , eaCh 
four figures t o be counted as one word; 
and any judge may, in his discretion, order 
a transcript of all or any part of the evi­
dence or oral proceedings for his own use, 
and the cour t reporter's fees makins the 
some shall be taxed in the sam& manner as 
other costs 1n t he case; provided, that in 
criminal eases where an appeal is taken 
or a writ of error obtained by the de• 
fendant , and it shall appear to the satis­
faction of t he court that the defendant is 
unabl e to pay the costs of such transcript 
for the purpose of perfecting the appeal, 
the court shall order the same to be fur­
nished and t he court reporter 's fees f or 
making the s rune shall be taxed agai nst the 
state or county a s may be proper ; and in 
such pase the court reporter s hall furnish 
two transcripts in duplicat i on of his notes 
of the evidence , f or one of which he shall 
receive fifteen cents per hundred words , 
and shall receive no compensation f or the 
other." 

1~e case in question was appeal ed to tho Supreme 
Court and a decision was rendered by that court in State 
vs. Smith, 242 5 . 1. ( 2d ) 515 . The court dismissed the 
appeal and, as grounds for said dismissal, it he ld t hat 
no appeal wa s applied for within t he time provided by 
statute, namely, Sect ion .547 .040, HS!1o 1949, and that no 
writ of error was applied for or issued within t he t~e 
fixed by statute or rule of court, therefore the court 
had no jurisdiction of said appeal. 

In view of t his decision, there i s no need to go 
into the validity of the application and affidavit f or 
appeal since t he Supreme Court has a l ready ruled that it 
was not valid. 
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Honorable Richard K. Phel ps: 

The question now raised, is the s tate liabl e for 
cost of said transcript in view of the foregoing decision. 

It is well established tha t a county or s tate does 
not became liabl e for any unauthorized act of a public of• 
ficial; that persons dealing with any public official are 
chargeable 1-1ith knowl edge of the extent of their authority 
and are bound, at their peril, to ascertain and determine 
whether the J,JUblic official is acting within the pov10r con­
ferred upon him by the statutes and Constitution of the 
State of 1~ssouri . 

Undor the foregoing statutory provisions, Section 
~85.100, supra, the court was vested with discretionary 
power and it was not mandatory upon him to order a trans­
cript in any case wherein the defendant h ad not fully 
complied with the statutory procedure for perfecting an 
appeal to the Supreme Court. Under the foregoing decision, 
at the time the defendant filed his application and affi­
davit for appeal in forma pauper is in the Circuit Court, 
the time for filing a motion f or new trial and application 
and affidavit for appeal had l apsed. The l aw, at that t~e, 
required the defendant to file a motion for new trial and 
application and affidavit f or appeal during t he same t erm 
of court at which the judgmont was rendered. See Section 
547.070, RSMo 1949 . 

In view of the fact that the time had l apsed for 
perfecting an appeal in this case , · we question whether 
the trial court properly exorcised its authority i n order­
ing said transcript for the defendant. 

Notwithstanding the statute did provide that the 
trial court , in its discretion, may order a transcript and 
the stat e pay the costs of same, in construing the l aws , 
one must consider all sections that are applicable and if 
we consider Sections 547.070 and 547.080, RSMo 1949, 1n 
effect at the time , along with Section 485.100, supra, 
then certainly it was never the l egisl at ive intent1 in 
enacting the l atter referred to section, that the vircuit 
Judge could order a transcript at costs to the state ti'hen 
the defendant had failed to fi l e a motion for new trial and 
application and affidavit f or appeal as provided by statute, 
as it would avail the defendant nothing and cost the state 
unnecessary expenses . In this instance , the court should 
not have ordered the transcript f or the reason that the 
defendant , under the l aw at the time , could not possibl y 
perfect an appeal. It is quite possible the act of the 

-3-



Honorable Hichard K. Phel ps 

trial court, 1n ordering said transcript, was motivated 
by an erroneous interpretation of the law as finally de­
termined in this case by the Supreme Court and it is un­
fortunate if this court reporter , acting upon or ders by 
the court , prepared said transcript and now cannot be 
compensated by the state . 

In El kina-Swyers Office Equi pment Company v . bOniteau 
County, 209 s . w. (2d) 127, 357 f1o. 448, the court hel d public 
officials' unauthorized acta, as distinguished f rom an indivi­
dual agent, within apparent scope of his authority, are not 
binding on the sovereign as pri ncipal . In Etna Insurance 
Company v . O'Mall7, 124 S . W. (2d) 1164, 343 Mo . 1232, 1 . c . 
1166, the court held that in order for a state officer to 
enter into a valid contract, he must be so empowered by 
e ither the Constitution or statute, and reads, in part, as 
follows: 

"(4-7) Did the superintendent of in­
surance have the authority to employ 
the respondents in these restitution 
pro~eedings? Before a state officer 
can enter into a valid contract he 
must be given that power either by 
the Constitution or by the statutes . 
All persons dealing T-Ji th such ofricers 
are charged with knowledge of the extent 
of their authority and are oound, at 
their paril, to ascertain whether the 
contemplated contract is within the 
power conferred. Such power mus t be 
exercised in manner and rorm as directed 
b7 the Legislature . State v . Bank or the 
State or Hissouri , 4!> .·10 . ;,28; Sta te to the 
Use of Public School s , etc ., v . Crllmb 1 
157 l·to . 545, 57 s . rl . l030J State ex rel . 
blakeman v . Hays , 52 • o . 578 ; State v . 
Rerlstein, Tax. Civ. App ., 79 s . J . 2d 
143; 59 c. J., Section 285, page 1721 
section 286 . In the last citation the 
author says: ' Public officers have and 
can exercise onl1 such powers as are 
con!'er red on them by law, and a stat e 
is not bound by contracts made in ita 
behalf by its orficers or agents without 
previous authority conferred by statute 
or the constitut ion, unless such authorized 
contracts have been afterward ratified by 
the Legislature . ·~ ~~- *" 
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Honorabl e Richard K. Phel ps 

It has been well established that persons deal ing with 
state offic ers are chargeable with knowl edge of the extent 
of their authority and are bound, at their peril, to ascer­
tain whet her the cont emr l ated contract is within the power 
conferred. See Sager v . State Hi ghway Commission, 160 s. 
w. (2d) 757~ 1 . c . 763, 349 Mo . 341; Sta te ex rel . Bl akeman 
v. Haya, 52 l<•o • 578; and Sugg v. wi sconsin Lumber Company, 
283 Fed. 290 . 

We are not unmindf~ of the feet tha t there is some 
l imi ted authority to the effec t t uat where power or juris­
diction is dele~ated to a public official or t ribunal over 
a subject matter and its exercise is confi ned t o his dis• 
cretion, the act so done is generally bi nding and valid ~s 
to the subject matter . See Belcher v . Linn, 65 u. s . 508, 
24 how. 508, 17 L. Ed . 754. fiowever~ we believe that in 
\"lew of the f'oregoing statutes cl early showing that the 
defendant had not complied with the statutory r equirements 
f or per fecti ng his appeal which f act is un~ispu~able in 
view of the de,ision r ender ed by the Supreme Court in State 
v . Smith~ supr a , that the court shoul d have taken cognizance 
of t hese s tatutes in exer c is ing his discretionary authority 
that to a cer tain ex t ent these statutes l imited hi s dis­
cretionary authority in ordering a transcript at the cost 
of the state . lfllile it is unrortunate , in this instance , 
t o s o hold that the state cannot pay for this transcript 
1n v i ew of the fac t it \.rill i·rork a haro.ship on t his parti­
cular report ~r, we are of the opini on that is the proper 
construction t o place upon th~ authority Lranted under 
Section 485 . 100 ~ aupra . 

CONCLUSIOl~ 

It is the opinion of this de1 artm6nt t hat whil e the 
trial judge was ves ted with discretiona1·y power to order 
a transcript in a criminal case tor the defendant at the 
cost of t he s tate when the defendant was unabl e t o pay for 
same , in view of the fact the defendant had fail ed to file 
a tnotion f or new trial and appl ication and affidavit ror 
appeal during the term at which the j udgment was rendered, 
as required by law, that the court in s o or dering the t ran• 
script exceeded hi s authority and that the stat e is not 
liabl e for t he cost of said transcript . 

The f or egoing opinion, which I hereby approve , was 
prepared by my Assistant, Mr . Aubrey rl . Hanmett , Jr . 

Ver y truly yours , 

JOHN .t1 . ,;ALTON 
Attor ney General 


