CRIMINAL COSTS: State not liable for costs <I transcript, on

STATE: appeal, ordered by trial court under Section
hES.IOO, RSMo 1949, when defendant had not
properly perfected an appeal.
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Honorable Richard K. rhelps
rrosecuting Attorney
Jackson County

Kansas City, Missouri

Dear 3ir:

This will acknowledgze receipt of your reecent ree
quest for an opinion which reads, in part, as follows:

"In the criminal case of 3tate vs, Jesse
We Smith, tried in Division No, 7 of the
Circult Court of Jackson County, lMissouri,
before the lonorable Ray (., Cowan, an afe
fldavit for appeal in forma pauperis was
filed out of time by the defendant, At
the time sald appeal was taken the trisl
court directed the court reporter to pre=-
pare = transeript of the record of trial,
The Supreme Court refused te¢ entertain
the appeal because it was not timely filed.
Subsequently the Comptroller and et
Director declined to pay & bill in the
amount of $92,20, submitted by the court
reporter, for the cost of preparing ssid
transeript, on the ground that the bill
had accrued after the time allowed by
statute for taking an appeal,

"QUERY: Under Section 485,100, lkevised
Statutes of Missouri, 1949, is the State
of Missourl liable for the cost of pre=
paring & transeript of the record in a
eriminal case where the appeal in forma
pauperis was filed out of time by the
defendant, and the reporter preparing
said transcript was directed to do so
by the trial court?”



Honorable Richard K. Phelps:

Section 485,100, BESMo 1949, provides that any
judge may, in his discretion, order a transeript made
and the state shall pay the costs of same where the
defendant takes an appeal and is unable to pay such
costs, ©Said section reads:

"Each court reporter shall also receive
from any person or persons ordering tran-
scripts of his notes the sum of fifteen
cents per folio of one hundred words, each
four figures to be counted as one wordj

and any judge may, in his discretion, order
a transeript of all or any part of the evi-
dence or oral proceedings for his own use,
and the court reporter's fees making the
same shell be taxed in the same manner as
other costs in the casej provided, that in
eriminal cases where an appeal 1s taken

or a writ of error obtained by the de=-
fendant, and it shall appear to the satise
faction of the court that the defendant is
unable to pay the costs of such transeript
for the purpose of perfecting the appeal,
the court shall order the same to be fure
nished and the court reporter's fees for
making the same shall be taxed against the
state or county as may be proper; and in
such case the court reporter shall furnish
two transcripts in duplication of his notes
of the evidence, for one of which he shall
receive fifteen cents per hundred words,
and shgll receive no compensation for the
other,

The case in question was appealed to the Supreme
Court and a decision was rendered by that court in State
vs, Smith, 242 S.W. (2d) 515. The court dismissed the
appeal and, as grounds for said dismissal, it held that
no appeal was applied for within the time provided by
statute, namely, Section 547.040, RSMo 1949, and that no
writ of error was applied for or issued within the time
fixed by statute or rule of court, therefore the court
had no Jjurisdiction of said appeal,

In view of this decision, there is no need to go
into the validity of the application and affidavit for
appeal since the Supreme Court has already ruled that it
was not valid.

-l



Honorable Richard K. Phelps:

The question now raised, is the state liable for
coast of saild transcript in view of the foregoing decision,

It is well established that a county or state does
not become liable for any unauthorized act of a public of-
ficial; that persons dealing with any publiec officilal are
chargeable with knowledge of the extent of their authority
and are bound, at their peril, to ascertain and determine
whether the public officlal is acting within the power con=
ferred upon him by the statutes and Constitution of the
State of Missouri,

Under the foregoing statutory provisions, Section
485,100, supra, the court was vested with discretionary
power and it was not mandatory upon him to order a transe
eript in any case wherein the defendant had not fully
complied with the statutory procedure for perfecting an
appeal to the Supreme Court, Under the foregoing decision,
at the time the defendant filed his spplication and affi-
davit for appeal in forme pauperis in the Circuit Court,
the time for filing a motion for new trial and application
and affidavit for appeal had lapsed, The law, at that time,
required the defendant to file a motion for new trial and
application and affidavit for appeal during the same term
of court at which the judgment was rendered, See Section

547.070, @SMo 1949.

In view of the fact that the time had lapsed for
perfecting an appeal in this case, we question whether
the trial court properly excreised its authority in order-
ing said trensceript for the defendant,

Notwithstand the statute did provide that the
trial court, in its discretion, may order a transeript and
the state pay the costs of same, in construing the laws,
one must consider all sections that are applicable and if
we consider Sections 547.070 and 547.080, RSMo 1949, in
effect at the time, along with Section héS.IOO, supra,
then certainly it was never the leglslative intent, in
enacting the latter referred to section, that the éireuit
Judge could order a transcript at costs to the state when
the defendant had falled to file a motion for new trial and
application and affidavit for appeal as provided by statute,
as it would avail the defendant nothing and cost the state
unnecessary expenses, In this instance, the court should
not have ordered the transeript for the reason that the
defendant, under the law at the time, could not possibly
perfect an appeal, It is quite possible the act of the



Honorable kichard K. Phelps

trial court, in ordering said transcript, was motivated
by an erroneocus interpretation of the law as finally de-
termined in this case by the Supreme Court and it is un=-
fortunate if this court reporter, acting upon orders by
the court, prepared said transcript and now cannot be
compensated by the state.

In Elkins-Swyers Office Equipment Company v. Moniteau
County, 209 S. W. (2d) 127, 357 Mo. 4i48, the court held publiec
officials' unauthoriged acts, as distinguished from an indivi-
dual agent, within apparent scope of hls authority, are not
binding on the sovereil as principal, In Etna Insurance
Company ve. 0'Mally, 124 S. W. (2d) 1164, 343 ¥o. 1232, 1. c.
1166, the court held that in order for a state officer to
enter into a valid contract, he must be so empowered by
either the Constitution or statute, and reads, in part, as
follows:

"(4=7) Did the superintendent of ine-
surance have the authority to employ

the respondents in these restitution
proceedings? DBefore a state officer

can enter into a valid contract he

must be given that power either by

the Constitution or by the statutes,

All persons dealing with such officers
are charged with knowledge of the extent
of thelr authorlity and are bound, at
their paril, to ascertiain whether the
contemplated contract is within the

power conferred., Such power must be
exercised in manner and form as directed
by the Legislature. State v. Bank of the
State of Missouri, 45 Mo, 5208; State to the
Use of Public Schools, etec., v, Crumb,
157 Mo. 545, 57 S. W. 10303 State ex rel,
Blakeman v. Hays, 52 MYo. 578; State v,
Perlstein, Tex. Civ. ApPep 79 S. W. 24
1433 59 Ce J., Section 285, page 172,
section 286, In the last citation the
author says: 'Fublic officers have and
can exercise only such powers as are
conferred on them by law, and a state

1s not bound by contracts made in its
behalf by its officers or agents wilithout
previous authority conferred by statute
or the constitution, unless such authorized
contracts have been afterward ratified by
the Legislature. # - #"

-ly-



Honorable Richard K. Phelps

It has been well established that persons deal ing with
state officers are chargeable with knowledge of the extent
of their authority and are bound, at their peril, to ascer-
tain vhether the contemplated contract is within the power
conferred. See Sager v, State Highway Commission, 160 S.
We (24) 757, le co 763, 349 Mo. 341; State ex rel, Blakeman
v. Hays, 52 lo. 578; and Sugg v. Wisconsin Lumber Company,
263 Fed. 290,

We are not unmindful of the fact that there is some
limited authority to the effect that where power or jurise
diction is delegated to a public official or tribunal over
a subject matter and 1ts exercise is confined to his dis-
cretion, the act so done is generally binding and valid as
to the subject matter. See Belcher v, Linn, 65 U, 8. 508,
2l How. 508, 17 L. Ed, 754+ However, we believe that in
view of the foregoing statutes clearly showing that the
defendent had not complied with the statutory requirements
for perfecting his appeal which fact is undisputable in
view of the decision rendered by the Supreme Court in State
Ve Smith, supra, that the court should have taken cognizance
of these statutes in exercising his discretionary authority
that to a certain extent these statutes limited his dis-
cretionary authority in ordering a transcript at the cost
of the state. While it is unfortunate, in this instance,
to so hold that the state cannot pay for this transecript
in view of the fact it will work a hardship on this parti-
cular reporter, we are of the opinion that is the proper
construction to place upon the authority granted under
Section 485.100, asupra.

CONCLUSION

It is the opinion of thls department that while the
trial judge was vested with discretlonary power to order
a transceript in a criminal case for the defendant at the
cost of the state when the defendant was unable to pay for
same, in view of the fact the defendant had falled to file
a nmotion for new trial and application and affidavit for
appeal during the term at which the Jjudgment was rendered,
as required by law, that the court in so ordering the trane
script exceeded his authority and that the state is not
liable for the cost of sald transeript.,

The foregoing opinion, which I hereby approve, was
prepared by my Assistant, Mr, Aubrey R. Hammett, Jr.
Very truly yours,

JOHN M. DALTON
Attorney CGeneral



