29
"
NS

t 3

ey,

SF - 7

FEES AND SALARIES: 1. The $750.00 increase- in annual compensation for
MARRIAGE LICENSES: recorders of deeds of third class counties where-
MORTGAGES: in the office of recorder of deeds and cirecuit
PUBLIC OFFICERS: - clerk are separate, provided by Senate Bill No. )2
RECORDER . OF DEEDS: 67th General Assembly, shall be prorated for the ’
- year 1953. 2. Such recorders of third class
counties are not entitled to the fee provided by Section 59.L90, for
r?cordation of discharges of veterans after the effective date of said
p11%.~ 3. The basic fee for issuanceand recordation of marriage licenses
is #$1.00. The rscorder is entitled to 25¢ for each affidavit that is
reasonably necessary in determining the age of the applicants if there
be reasonable doubt that such applicants, or either of them, are under
the legal age for marrisge. Further, that if one or both of the appli-
cants are of an age that requires the consent of a parent or guardisan,
the recorder is entitled to 50¢ for his certificate and seal that such
consent has been given, 4. Punctuation marks, dollar signs and numerals
are not to be considered "words" in computing recorders' fees under Sec-
tion 59,310, V.A.M.S. 5. The recorder of deeds 1s not authorized to

“~ satisfy of record a chattel mortgage merely upon the presentation by the

”75\»

2 mortgagor of the original note marked paid. Such satisfaction of record

shall be in accordance with Section Ll3.490. -

1949, unless otherwlse noted.

i- January 20, 195l
=~ Honorzble Cletis J. Capps [ e
b Y Recorder of Deeds ) E L E D
~ S Stoddard County ry
Bloomfield, Missouri & 4
N W &
RN Deapr Sir: |
o N .
o3 & By letter of November 21, 1953, you requested an official
" . % opinion answering flve gquestions you railsed concerning the compen-
A ~_ getion and duties of recorders of deeds in third class countles,
3 pn vherein the office of recorder of deeds and circult eclerk are
N @~ separate,
N : 2
3 fi\ A1l statutory cltations are Revised Statutes of Mlssouri,

Since four of the flve questions you raise deal with com-

= S pensation of recorders, it may be well to here quote certaln

J = % bsele principles regarding the compensation of public officials.
< %~ The Supreme Court of Missouri in Nodaway County vs. Kldder,
- “ 34l Me. 795, 129 S.W, (24) 857, l.c. 860, made this observa-
11 m'gif tion concerning compensation to publie officlals:
{ -
+ Se "The general rule is that the rendition of
\fi N services by a public officer is deemed to
~= be gratuitous, unless a compensation there-

X " for is provided by statute. If the statute

T provides compensation in a particular mode

or manner, then the officer is conflned to
thet manner and is entitled to no other or
further compensation or to any different

mode of securing same. Such statutes, too
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mist be strictly cunstrued ag against
the officer, % %

The Kansas City Court of Appeals in Helman VS, Gity of Macen,
155 Mo, App. 398, l.e. 402, 403, 137 8.W. 16, stated those
prineiples in the following manner:

o % o A reaognizad rule of statutory con~
struction is that a public offlcer cannot
demand any compensation for his services
not specifically allowed by statute and
that statutes fixing suech compensaticn

migt be striectly construed, (8tate ex rel,
V. Patterscna 152 Mo. App, 26&, 132 8,W,
.1183). R

Thus in answering each of your queationa concerning compensation
we must first determine 1f there is statutory provision for com-
pensation; and if there be a doubtful statute, that statute must
be strictly construed, and compensation denied unless clea?ly
set forth in sueh statute.

Keeping the above in mind we come now to your question
No. 1 which reads as follows:

"Under Senate Bill #u2 67th General Assembly,
%rd Class County Recorder's were granted a

750,00 yearly raise. Can this whole amount
be retained for the year 1953, 1 #"

Said Senate Blll VWo.: ua now appearing as Section 59 250 and
59.365, V.A.M, Se, 1953, Cumulative Annusl Pocket Part reads
as follows!

"59.250. Fees, class three counties--accounts
and annual report--amount retained--disposi=
tion of balance

"1, The recorder of deeds in counties of the

third elsss, wherein there is a separate cir-

oult clerk and recorder, shall keep a full,

true and faithful account of all fees of every

kind received, He shall meke & report thereof
- each year to the gounty court,

"s. A1l other fees over and above the sum of

four thousand seven hundred fifty dollars for
efich year of his official term, seven hundred

n2- '
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fifty dollars of which shall be compensation
for the performance of dutles imposed by sec-
tion 59,365 and four thousand dollars for
other dutles imposed by lsw, shall be pald
into the county treasury after paying out of
such fees and emoluments such amounts for
deputies and assistants in his office as the
county court may deem necessary. As amended
Lisws 1953, Pe s 8,8, No. l{.a’ Sec. 19"

"g9,.365, Recorder to furnish list of land
transfers to assessor

"The recorder of deeds of each county of

~the third cless wherein there is a separate

- elrcult clerk and recorder shall furnish
the county assessor of hls county, or the
township assessors in counties with towne

. . ship organization, on or before the fif-

- teenth day of each month a true and come
pleté list of 8ll real estate transfers
completed in such county or townships, in
counties with township organigzation, during
the preceding month. The list so furnished
shall contain the following information
relating to each such trensfepr:? ‘

{1) The names of the grantor and grantese;

-(2) The consideration paid;

(3) A brief deseription of the real
astate transferred; and

() The book and page number where
;aghtdeeé is reecgded.[ ﬁaws
953, pe~____, 8.B. No. L42,
Sec.1 (59.365).
Effective 90 days after May 31,
1953, date of adjournment of
Legislature."

These two sectlions became effective ninety days after adjourn=-
ment of the Missouri Legislature from May 31, 1953, The effec-
tive date is thus, August 29, 1953, These two sections pre~
scribe an additional duty for the recorder of deeds, and provide
compensation of $750,00 annually for the performance of this
new duty.
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The Constitution of Missouri, 1945, by Article VII,
Bection 13, prohiblts an outright inerease of compensation
of county officers during thelr current term of offlce, ss
follows:t - o
"See, 13. Limitation on inerease of com=-
pensation and extension of terms of office.
«~=The compensation of state, county and
munielpal officers shall not be increased
during the term of officej nor shall the
term of any officer be extended,”

Therefore, the only theory upon which current recorders are
entitled to the #750.00 annual increase of salary is on the
basis that it is compensation for the added duty., The Legise~
lature scontemplateéd $750,00 as compensation for an éntire =
year of performance of the duty preseribed by Seetion 59,365,
S8ince that additional duty will be performed only for the
portion of 1953, after the effective date of the bill, the
inerease in salary must be prcrated.

Your question No, 2 reads as follows:

"Can separate Recorders in 3rd Class
(ountles still colleect the fees to which
they are entitled under Section 59,490,
or was thisg repealed by the passage of

_ Senate Bill #);2 referred to sbove."

Section 59.490 reads as follows:

"List of veterans, class three counties--
copies of discharge-«~fees.~~In all countiles
of the third class wherein the offices of
the c¢lircuit clerk and recorder of deeds sre
separate, the recorder of deeds shall, in
additlon to the dutles imposed upon him by
law, and by virtue of this chapter, have
the additional responsibility to prepare
and keep a separate alphabetical 1llat of
the names of all residents of the county
who have been discharged from the armed
forces .of the United States, which list
shall show such veteran's name, post office
address, and the brench of service from
which he was discharged, the date of his
discharge and the date of the recording of

-
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seme, together with the book and page
wherein such discharge is so recorded,

which 14ist shall be maintained by the
recorder for public inspection and shall
be up to date st all timesi and in addition
thereto, sald recorders in the said counties
shall have the additional responsiblility of
farnishing to all persons whe have 80 rew«
ported thelr discharge from the armed forces
of the Unlted EStates one certified copy
of such dlscharge upon request of such
veteran, or if such veteran shell have de-
ceagsed since the recording thereof, then
by his heir, executor or administrator.

"For each name whiech the recorder shall append
to the aforesaid alphabetlical list, and for -
each certified copy of such discharge as he
shall furnish, the sald recorder shall re-
ceive the sum of fifty eenta, to be pald
out of the county treasury, which fees
shall not be deemed to be accountable fees
in determining the maximum smount whieh
the recorder may retaln as set forth in
section 59.250; provided, however, that
no such recorder shell be paild for the
listing of any nonreslident of the sounty,
nor for the listing of any such discharge
which has previously been so listed in any
county, nor for eny additional verifled copy
after the first. A veteran shall be deemed
a resident of the county for the purposes of
this section if he shall have resided in the
county prior to his Ainduction into the armed
forces, and shall have returned there upon
his discharge, or 1f he shall have resided
in the county for more than ninety days next
prior to the recording of such discharge with
the intention of making the county his

domicile."

Seection 59,250, RSMo 1949, which was repealed by Senate Bill
No., 42 specifically exempted from its provisicns those fees
listed in Section 59.1490. However, Senate Bill No, 2 does.
not so exempt those fees recelved for recording discharges
of veterans.,  On the contrary, Senate Bill No, }j2 says:

"All other fees over and above the sum of $I,750.00 for

.-5-
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each year," If we are to follow the mandate of the cases

cited at the beginning of this opinlon, and striectly construe
Senate Bill No., 42, we must conélude that said bill in repeal-
ing a section which specificaelly exempted from its provisions
those fees recelved for recording veterans' discharges, but in
itself making no mention thereof, leaves no cholce but to de-
elere that it was the intentlon of the Lsgislasture to limit
the annual compensation of recarders of this particular class
and type of county to an annual compensation of %li,750.00,
Thus the recorder is not entitled to receive from the county
treasurer the sum of 50¢ for each recorded discharge.

Your question No, 3 reads as follows:

"What is the total fee, that is allowable
for the issuance of marriage licenses.”

The recorder is entitled to & fee of 1,00 for reecording
a marriage license, This is suthorized by Section [51.150,
which reads as follows:

"The recorder shall record all marriage
licenses issued in a well~bound book kept:
for that purpose, with the return thereon,
for which he shall receive a fee of one
dollar, to be paid for by the person ob-
taining the same,"

Section 451,080 prescribes the form of the merriage license
es follows: ) :

"1. The recorders of the several counties

of this state, and the recorder of the clty
of 8t. Louls, shall when applied to by any
person legally entltled to a marrisge license,
issue the same which may be in the following
forme

"State of Missouri, ;
y )

A This license authorizes any judge, magis-
trate, licensed or ordained preacher of the
gospel, or other person authorized under the
laws of this state, to solemnlze marrisge
between A B of -, county of and
state of s who 1s the age of

. S8
County of

b
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twenty=-one years, and C D of s in
the county. of - gtate of ‘
who is __ the age of eighteen years.

"2, If the man is under twenty-one or the
woman under eighteen, add the fnllawingz

The father or mnther or guardian, 88
the case may be, of the sald A Bor C'D
(A Bor ¢ D, ag the case may require),
has glven his or her assent tc the said
marriage,

Witneas my hand as recorder, with

the seal of office hereto affixed, at my
- offlce, In ' , the _ 3 day of
. 515 o :

] L]

_» recorder.”

The above sectlion requires the certificate of the precorder
and the seal of his office upon the marrisge license if
either, or both of the parties to the marrlage are under
the esges therein specified, Sechion 59,310, V.A.M.S8. reads
in part as follows:

"Recorders shall be allowed fees for their
serviees as followsz EE

"For every certificate and seal , . . . «50
#&%‘é&vv '

Section /51,090 prohibits issuence of a marriasge license
by a recorder to persons under certain designated ages. A duty
is thus imposed upon the recorder .to use reasonable care and
diligence in ascertaining the ages of the parties to the marriage
license., There 1s no statutory provisloa for the method by
which the ages of doubtful peraons may be ascertained. However,
it is reasonable that the recorder may require affidavits from
the partlies as to their correct ege, when there may be reason~
able doubt as to whether the parties are of sufficient age to
contract marriage. - .

‘Seotlon 59.1%0 suthorizes the adminigtration of oaths
by recorders as follows!



Honorable Cletis J, Capps

-

"Hereafter whenever, under any law of this
state relating to the duties of the recorder
of deeds in any county of this state, it be-
comes necessary for any person to be sworn
to any statement, affidavit or other papers
of any kind, the recorder of deeds shall be
authorized to administer an oath to any

- person in matters relating to the dutles of
his office, with like effect as clerks of
courts  of record; provided, he use his seal
of offlce to the jurat, as eclerks of courts
of record do. He shall receive the seme
compensation ellowed by law for 1like servige
as clerks of courts are now allowed."

8ince no specific fee ls authorized for recar ders we must look
to the fees allowed to clerks of courts of record for administer-
ing en oath to an affidavit, By Section 1;83.540, clerks of eir-
cult courts and courts of common pleas, are allowed 25¢ for

oaths and certificates to affidavit, subsection reading in

part as follows: . ,

"The clerks of the several circuit courts
of this state, and of the ecourts of c¢ommon
pleas,  shall receive in all eivil pro-
ceedings the fellowing fees for their
services:

i % 3%

"For gaﬁh and certificate to affidavit .25
®ow

In recapitulation then it is conecluded that recorders
are entitled only to a fee of one dollar for recordation of a
marriage llcense, unless there 1s reasonable doubt that one
or both of the parties to the marridge are not of sufficient
age, The recorder may then take such affidavits as are reason-
ably necessary to ascertaln the correct ages of those persons
whose age is in doubt, and for each affidavit he may charge
a fee of 25¢. If one or both of the parties are of such
tender age as to require the consent of thelr parent or guardian,
the recorder is required to make a certificate that such consent
has been glven and affix his seal thereto. For such certificate
and seal the recorder is entitled to a fee of 50¢.

Question No. li reads as follows:

-8
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"Recorders are allowed 20 cents per hundred
words for recording. What constitutes a
word. (Are punctuation merks, dollar signs,
numerals, etc. words.)"

This metter has been declded by two previous opinions
of this'dffice. Those two opinions, which are enclosed
are: Hon, W, E, Freeland, Jefferson 6ity, Missouri, under
date of June 3, 1937, Hon, Duffy J, Hudnall, Clerk of the
Cireult Court, Scotland County, Memphis, Missouri, under
date of May 11, 1935,

Your question No, § reads as followsz

"What is the legal procedure in releasing
chattel mortgeges., (The reason for this
question is that one of the small loan
companies, who use a continuing type of
chattel insist that such chattel cannot
be released by the presentation of the
original note marked pald, but that the
original chattel must be produced) "

Section hh3%u90 prescribes the methods by which chattel
mortgages and deeds of trust may be satisfied as of record,

"1l. Such recorder shall enter in a book,
to be provided by him for such purpose, the
names of all the parties to such instrument,
arranging the names of such mortgagors or
grantors alphabetically, and shall note
thereon the time of filing such instrument
or copy, for which sald recorder shall
recelve a fee of twenty cents. Sald fee
shall also include and cover all costs for
discharging said mortgage or deed of trust
according to the methods hereln provided,

"2. Such mortgage or deed of trust, when
-satisfied, shall be discharged by any of
the following methods:

"(1) By the mortgagee, cestul gque trust,
his agent or assigns, on the margin of such
index, whieh shall be attested by the
recorder;

"(2) ‘Upon the presentation by the mort-
gagor or grantor of the orliginal mortgage

“Qm
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or deed of trust, and upon such mort-

gagor or grantor meking affidavit before
such recorder that the instrument presented
by him is the original of the copy on flle,
and that such mortgage or deed of trust has
been fully pald and satisfled;

"(3) Upon presentation or receipt of an
order in writing, signed by the mortagee

or cestul gque trust thereof, attested by

a magistrate, or any notary publle, stating
that such instrument has been paid and
satisfied, o

"3, VWhen any of these provisiona have been
complied with, it shall be the duty of the
recorder to enter in a column for that pur-
pose the word 'satisfied,! glving dats.

When a chattel mortgage shall be satisfiled.
as ebove provided, the recorder may deliver
said mortgage to the holder of the note
secured thereby, or, if the holder of sald
note refuse to recelve the same the recorder
may destroy said mortgage; provided, that the
recorder may deliver to the parties entitled
thereto, or destroy all such mortgages now
remeining on file in his office and which
have been entered gatisfied on the chattel

mortgage register," (Emphasis theirs)

A careful exsminatlon of the sbove does not disclose the
provision whereby the recorder may satlisfy of record a chattel
mortgage upon the sole basis of presentation by the mortgagor
of an original note marked pald.

CONCLUSION ,
It 1is therefore, the opinion of this office that:

1. The #$750.00 increase in annual compensation for
recorders of deeds of third class counties wherein the office
of recorder of deeds and circult c¢lerk are separate, provided
by Senate Bill No. L2, 67th General Assembly, shall be prorated
for the year 1953, '

2. Such recorders of third eclass countles are not en-

titled to the fee provided by Section 59..90, for recordation
of discharges of veterans after the effective date of sald bill,

10—
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3. The basic fee for 1lssuanceand recordation of marrisage
licenses 1s $1.00., The recorder is entitled to 25¢ for each
aeffidavit that 1s reasonably necessary in determining the age
of the applicants if there be reasonable doubt that aueh .
applicants, or either of them, are under the legal age for
marriage. . Further, that if one or both of the appllieants are
of an age that requires the consent of a parent or guardisn,
the recorder is entitled to 50¢ for his certificate and seal
that such eonsent has been given,

lis Punetuation merks, dollar signs and numerals are not
to be considered "words" in computing recorders' fees uuder

5. The recorder of deeds is not authorized to satisfy
of record a chattel mortgage merely upon the presentation
by the mortgagor of the originel note marked paid. 8Such
satisfaction of recerd shall be in accordance with Seetion

MB 014-900 )

The foregoing opinion, which I hereby approve, was pre-
pared by my Agsistant, Mr, Paul McGhee.

Very truly yours,

JOHN M., DALTON
Attorney General

PMeGevlw




