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STATE PARK BOARD: '  Missouri State Park Board authorized to
EMINENT DOMAIN: condemn land in Adair County, Missouri,

FILED|

August 20, 1954

Honorable Phil M, Donnelly
Governor of Missourl
Jefferson Gity, ﬁiaaauri

Dear Governor ﬂenﬂ@llya

This will aaknewledga reeeipt of y@ur request for an
official @pini@n which- reads:

“1 haVG reesivea -3 requaet fram hha
Division of Fv@auremant,t@ ayprsve e
Departmental Dar&e% Gf or No, 095,
issued by :
Misseu?&} far ﬁh@ ure‘

surrounded by th& Theuaa :
Parks This land ig ésacribsﬁ a8
fallews:

"'The South Half of the ﬂawthaast
Quarter except the following desecribed
tract used for Bshool purposges; Come
mencing at the Horthwest Corner of
sald Tract and running thence South

17 rods and 88 links, thense East 17
rods and 88 links, thence North 17
rods and 88 links, thenee West 17 rods
and B8 links to the plaee of beginning;
the Northeast Fourth of the Southeast
Quarter of Section 11 and ‘the Northwest
Pourth of the Southwest. Quarter of
Section 12, all in Township 62, Range 16,!




Honorable Phil M, Donnelly

T owill appraciate an. opinian from your

- office, advising whether the State Park
Board has authority under the law to .
purchase the above-described. real estate,
or whether &. speeial A:* of the Lagisu»
lature is- required. diiey aE

The 67th General Assembly enaeted HCOEB 8 and 32 (page
317-321, Laws of Missouri, 1953) which repealed Chapter 2%3,
Revised Statutes of HMissouri, 1949, ‘pélating to the ereation
of a State Park Board, its powers and duties and enseted
: several naw sectiona in lieu thereef ralating to - the sama

,Qﬂ33¢uien 3 theraaf, Known as Seetioﬂ 253 Ghﬁ, RSMo 1953
Gumulative Supp‘j ment reaﬁ8~ o

“l The board iLs hereby aubherized to

: accept or acqguire by. purehase, lease,
donation,. agreementrer eminent domain, .

L any; lends, or rights in lands, 8ites,

s~ebjac s op. facilities: which : in its :

. opinion. should be held,. preserved, ime
~proved and. maintained for park or parkway
purposes,. . The board is authorized to im-
prove, mainbain, operate and regulate any
such lands, sites, objeet or facilities when
such ametion would promote the park progranm
and the .general welfave, The board is fur-
ther gduthorized to accept gifts, bequests
or contributions of money or other real
or personal property to be éxpended for
any-of the purposes. of thid c¢hapter; ex-
cept that any contributicns of money to .
the state park boasrd shall be deposited
with the state treasurer. to the credit of
the gtate park fund and expended upon
authorization of the state park board fov
the purposes of this. Qhaptar ané for no
othsr purposes. R :

#2. In the event th@ right of eminent do-
main be exercised, 1t shall be exerelsed in
the gameé manner as now- or hereafter provided
for the exercise of eminent domain by the
state highway commission.

- -



Honorable Phil M, Donnelly“

?he board raferred ta in the foregoing statute 1ls the
Missouri State Park Board created under and by virtus of
Seetion 1 of the aforesald bill, now known as Seétien 253,020,
R3Mo 1953 Gumulative ﬁupplement. :

. Under the foregoing staﬁuha, namely Seetion 253,040,

it clearly vests in sald board authority to acqulre by purchase
and eminent domain any lands, which in the opinion of sald
board should be preserved, improved and meintained for park
or parkway purposes, Said board has heretofors determined
that it needs the above desderibed land for park purposes,
~and requested this dapartmant to ‘procesd by eminent domain

to acquire said land, = Froocsedings were duly instituted in
the Cireult Court of Adair’ Courity, Missouri, The trial court
dr&ered ‘said land ‘condemnsed an *ppainteé conmissioners to
gpra&sé ity The commissioners returned an appraisal of
$65,00 per sere, and this is a Pequest for money to be pald
to bhe Gireult Clerk of ﬁdair Gaunty, Missouri, for sald land,

The General Asseﬁbly may, by a speaial aet, authorize the
purchase of gertain land by departments, boards or commissions
or agencies of ‘the gtate, or 1t may by law vest general authority
in any such department, board, commission or ageney to acquire
by purchase or eminent domain any land it deems necessary. for
certain specified. purpoaes» S : -

Section 10&, page 1075~1076, 81 Ceo J.S., 1aya down the
- general rule end réads:

"§ state has the same propriatary rights
as a person and may acguire real or perw
sonal property by conveyance, will, or
otherwlse, and hold or apply it to any
purpose -as it sees fit, A state can hold
land in another state with the consgent.
of the latter; It holds such land as a
subject and nat as a. scvereign.

"A gtate hes the same preprietary rights

as a person or has the same proprietary
rights as a c¢orporation, and a state acting
in a proprietary capacity as an owner of
property 1ls bound by the same rules as.
those whilch 1t applies to its citlzensy

It may acquire property, real or personal,
by comveyance, willl, . or otherwise, and hold
or apply it to any purpose, public or prie
viate, as 1t sees fitis The power of the

9



Honorable Phil M, Donnelly

atate in respect of its property rights
is vested in the legislature and the
legislature alone can éxercise the power
necessary to: the enjoym@nt ‘and protection
of  those rights, by -the -enagtment of
statutes for that pu:peaa, ~and, where.
- the state has not given its consent te
the dequisition of property in a particu-
lar way, it is not entitlad thus to acquire
E it, ’3*;' L1 'If ; .

’ In State Ve Gerden, 36 B8 W. (2d) 105, 1,¢, 106, the
ecourt held. that the exereise of thé power of eminent domain
er to authorize its exercise is- whﬂlly legislative and that
s state agency exereising such power must be able to peint
out the atatute authorizing same. In so holding the court
saidt . , _ :

"Tha.power of eminent domain is inherent
in sovereignty and exists in a soverslign
state without any recognition of it in
the constitubtlon, Constitutional provi-
~8lons relating to the taking of property
are but limitations upon a power which
would otherwise be without limit, 10
R, . G¢ L 1Y, The right to exercise the
powsr, or . to authorize its exercise, is
wholly legislative, When an agency of
the .state asserts that the right to exer-
clse the power has been delegated %o 1%,

- it must be able to point out a statute.
which in express terms or by clear implica-
tion authorlzes such exercise and to the
extent c¢laimed, There is no constitutional
question involved in this cage, # & "

Nichols on Eminent Domain, Second Edition, Volume 2,
Section 355, page 981, reads in part, as follows:

"The power to institute the exercise of
eminent domain resides under ordinary
conditions exclusively in the legislature,
In some cases the leglslature itself by
the mere enactment of a statute effects
the taking of certain land or Iinterests

in land for the public use, but ordinarily
the taking of private property involves

so much detail work that it is delegated

ly-



Hﬂnorable}Phil M, Donnelly

to administrative officeras or to sub-
ordinate bodles, to be exercised by them
elther directly or by means of the incep~
tion of judicial proceadxngs, and - there . .
can be no doubt that, for proper purposes,
the power of eminent domain mey be dele- .
gated to duly accredited ageneias.“

- See also ﬂertheast State Teachers College v. Palmer, 204
Sally. (2d) 291, 356 Mo, 946, y

Authurity for the stsouri State Park Board to acguire
land by purchase or eminent domain was veated in said board
when the State Park Board was first created in 193 - {See
Seetion 15329, Revised Statutes ef Misaouri, 1939, :

OﬁcLUSIO

Therefore, 1t is the op;nian of this department that the
Missourl State Park Board is vested with authority to purchase
or acquire land under Seéction 253,040, supre, and to acquire
the- above described land by eminent domain,

The foregeing apinion, which I hereby approve, was pre-
pared by my Assistant, Aubrey R, Hammetﬁ, Jr.

Yours very truly,

JOHN M. DALTON
= Attorney Genersl

ARH:vlw



