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STATE PARK BOARD: Missouri State Park Board authorized to 
condemn land in Adair County, Missouri. EMINENT DOMAIN: 

August 20, 1954 

Hono:rable .Vhtl l'4 DQnnellt 
Gove:vnor Qf Misa(lu.ttl 
Jetfer$on Ottr • M.:i.~H.J011~1 

Dea~ Gove:rnor f:Wnn•llJt' 

fhis wlll ·4\0ktto\-.tledg<t. receipt of y~ur, request tor an 
ottictal ()pinion Q1t;b.-reads: · 

. ~ 

n x·· na•e · ~ec&tv~4 • ~ttH~tat from the 
D:tvistt;~n ~t F~oeu~$m$n•t. to __ ppr"ove a 
Depart!tJeid~-.1 D.t1'46.c t O~dt'>r liQ,. J~9$., -
tsbue(l b)'th<t st~te.-P~~lt-Bt4i•d at·· 
Mteso~~,.·tQ tlae •pwc~se ~ 9:P..,_ -· 
ht;Unlre<l· _:t•1.ttt•ntne (l$9l ae~·$c. :0~ .. 
real estate ln Mau. OQ.Un~~, 'Mta~ouri, 
suvroundedby tne·Tnous-~~.R1lls $tate 
Park. Tn!s land is d.•sc~tbed as 
i'oll():wsl · · · 

n r The South Ifalt of the No:r·thea.s t 
Quarter except the following deJJcribed 
tract, use(.{ for SQhool purpo~~s; Com ... 
menoing at the iortaweat 0orne:r of 
said Tract and .runntn.g, theri~e South. 
17 rods .and 88· links1 t~n~e East 17 
vods and 88links, thence\. North 17 
rods and. 88 links, thence;West 17 rods 
and 88 :lln~s to -the pJ;aee o£ beginning; 
the. Nor~heast Fourtb t>t' 'th$ Southee.st 
Quarter of Seetiop. 11 'llild the No~thwest 
J?ourth of the Southwest. QufiWtar. of 
Section 141 all in Township 62, Range 16. t 
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···I 

fhe 67th General As-aembl~:enatlted HCSEB 8 and 32 (pa~e 
117..-.321, Laws qt Misso'Uri, 19$,3) whiqh ~epealed Chapter 253, 
Revised .sta.tutee ot Missouri~ l949, .. r:.elating to the creation 
of a State Pa:rtk Boa-rd, its powe~s ana duti~s and enaeted 
several··M.w .sect:top;s in .lieu .th,ereot\ relating te the SaniQ 
suble'ot. ., .·:. ·,,·: · · · · ·· -. · 

: ,+- .·· . .';J .. ·,. ' • 

Sf;)etion l thereof' known as Seetion 253.040, RSMo 1953 
C:Um.tllative Supplt.nnent reads.: 

:: ·,r···;.~ .. -\.- .. 

"l. The b¢ard is hereby ~kthorized to 
acce.pt or aequire by p"Urchase,:. lease, 
dona,tioll)' agre(innent or.-em·t'Aent ,domain, . 
$nY ,,l,a,p.dsl .,or rights in Landa, s.ites, 

··· obje&ts .o~, .. fae:tiit1es.'.:wnic:l1 :tn · :tts 
opinion. sb.ould b.e held, p~e·servea, 1m~ 
prov(td $.nd ·Iliaintaine¢i ... f. or park or paJ?kwa:y 
purp-$·ses •. The board .is. authorized to im­
pre;.re., maintain, ope:r~t.e< and t-egulate anr 
such lands:_. sites, object o-r fac'ilitie.s when 
sueb. action would promote tbe park program 
and. the general welfare:. ~he board is fur­
the:r;. authorized, to accept gifts, bequests 
or c:ontr1but1ons of money or other re.al 
or personal property .. to >be ,exp.ended for 
any.:of the purposes. of this. chapter; ex­
Gept that any eontributlona. ot money to 
the state> park boru;d shall .,be deposited 
with the state treasurer< to the credit of 
the. state park. fund. and. J!tx.Pended upon 
authorizat·ion of the sta.i;e p.ark board for 
the purposes ot this chapter and for no 
other. purposes. · · ·· 

tt2.,. In the event the right of em.inent do­
main be e:Itereised, 1 t shall be e.Jc.ercised in 
the same manner as now or het"ea.ftar provided 
for the exercise of eminent domain by tb.e 
state highway co.mmiasion.n 
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The board re:t'et':red to 1n the tol'agQing statute is the 
fUsso~i State Park Board created under and by virtue of 
Section l of the atot."esaid bill, now known a.s Sl\lotion 253.020, 
RSMo 1953 Oumulatl\1'$ Su.pplem.ent.'•< · . . 

. . . 

Under the foregoing statute, nam.elt Section 2$.).040, 
it clearly veats 1n said board S.'lolth.oritzr to acquire by purchase 
and eminent. domain any lands, which· in the op1n1Qn ot said 
boal'd should' be preserved, improvedendmaintained tor p~k 
or parkway purposes,. Sai<l board has he:retotc:n."e determined 
that it needs the above describ,$d land tor park purposes,. 
and. ·requested.th1s department ;to ·t>r,<>c.eed by eminent dQmain 
i;o. acquire said land•.' ·Pr<>eeedings· were duly instituted in 
the Circuit CoUJ?t ot :Ada1x- C<>~tr• Missouri. The triu court 
ord•~ed ·said land.··C.Qfldemned · an:a.-appolnted.. e()mm1sa1one.rs to 
app.rl;l!sil it,., .. 'fh.e cOlnl111s~:J1onetN~>r:et\lMed.. a.nappratsal ot . 
$6S,~OO pel? iior$, arid this is· a·.·r$quest for money to be paid 
tc the Circuit Clerk of Adair County, Missouri, for said land~ 

The General Assembly may, by a special act, authorize the 
purchase of eertain land b-y departments, bo~ards or commissions 
or agencies ot the s·tate, or it>may by la:w vest general authority 
in any auoh dep~tment, board,' corllllliSsi.on or agency to acquire 
by purchase or 'em.;tnent domain anY' land :tt deems·. neeessar:-y. for 
certain specified .. purposes. · · 

Section 104, page 1075-1076, 81 C~J'.S., lays down the 
general rule and reads: 

"A state has the sa.rae proprietary rights 
as a person and may acquire real or per• 
sonal property b-y- e-on;ve~ance, will, or 
otherwise, and hold or .apply it to any 
purpose as.it sees f'it~ A state can b.old 
land ,in another state with the consent 
of the latter; It holds. such land as a 
subject and not as a sovereign, 

"A state has the same proprietary rights 
as a person or has the same proprietary 
right.s as a corporation, and a state acting 
in a proprietary capacity as an owner of 
property is bound by the· same rules as 
those whieh it appliecs. to its cit!zensif 
rt·:ma.y acquire property, t-eal or personal. 
by o em veyance ,.. will, ~:.or o the rwis e, and hold 
or apply it to a.n-y- pp.rpose, public or pri­
viate, as it sees fit.~ The power of' the 
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state in ttespeet of its.property rights 
is vested :in ~he legislat'I.U:'e and the 
legi.slattire, alone can, ~xer(lise the power 
necessary :to .• the enjoyment -and protection 
of those >rights, bf '.the et,1actment of 
sta.:tu,t·es fo~.that purpose~ :and, where 
thEr s·ta.te ,hae,not .giveu·.its .eonsent ·to 
the aoquisitton of property i;n. a .particu­
l~ way, iP is not entitled thus to acquire 
it ~ it- -11- -tt-1' 

,~ In State v:. · G¢>rd<,;tn1 36 s.w. (2d) ·105, l.c. 106, the 
eou.rt held that the e::xereise of the power of, eminent domain 
OIJ to a:utnorizf,!, its extu•oise ·.is wholly legislative and that 
a state ~;a.gen~y exercising such p():we:to mti.s.t be able to point 
out the statute authorizing same, In so holding the eotU:>t 
saidi · · 

"The power of eminent domain is inherent 
in sovereignty and exists in a sovereign 
state without any recognition of it in 
the constitution. Constitutional provi­
sions relating to the taking of property 
are but lim.i ta tiona upon a :power t..rhich 
would otherwise be without limit. 10 
R. o. L. 11~ The right to exercise the 
power, or to authorize its exercise, is 
wholly legislative. When an agency of 
the state· afJserts that the right to exer ... 
oise the power has been delegated. 'oo it, 
it mus.t be able to point out a statute 
which in .express terma or·by clear implica­
tion.authorizes such exercise and to the 
extent claimed. There is no constitutional 
quest-ion involved in this case. ~~ -::. 4~1' 

Nichols on Eminent Domain, Second Edition, Volume 2, 
Section 355, page 981, reads in part, as follows: 

"The power to institute t;he exercise of 
eminent domain resides under ordinary 
conditions exclusively in the legislature. 
In some eases the legislature itself by 
the mere enactment of a statute effects 
the taking of certain land or interests 
in land for the public use, but ordinarily 
the taking of private property involves 
so much detail work that it is delegated 
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to administrative officers or to sub­
ordinate bodies, to.be exercised by them 
e 1 ther dirac tly or by means of the incep"~' 
tion. of judicial proo(;)edbigs, and there 
can be no doubt that,. t:crl': prop$%' purposes, 
the power of eminent. domain may be dele• · .. 
gated to duly a.ccredit~d agencies," 

See also Northeast State Teachers College v. Palmert 204 
s. w.. (2d) 291, 356 l"io. 946. . · 

· Authority for the Mia so uri State Park Board to acquire 
land by purchase or eminent dot"!la.in wa.s vested in said board 
When the State Park Board was f. irst c-reated in 1937• (See 
Section 15329, Revised Statutes ·of Missouri• 19.39. ). 

CON'CLUSIOi 

There:t'ore, it is the opinion of this department that the 
Missouri State Park Board -is vested with authoritY' to purchase 
or acquire land under Section 25Ih040, supra, and to acquire . 
the· above described land by e:m:tnent donu.tin. 

1.I'he foregoing opinion, which I hereby approV'e, was pre• 
pared by my Assistant, Aubrey R. Hammett, Jr. 

Yo'tlrs very truly, 

JOHN . Ho~ DALTON 
·~ Attorney General 

ARH:vlw 


